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Environment a factor in real estate deals 
Environmental due diligence has become a 
hot topic lately for Ontario real estate practi­
tioners. However, the standard among the 
practising bar in conducting environmental 
inquiries in the course of handling transac­
tions is inconsistent. Most have found that 
"standard" environmental letter inquiries are 
oflittle assistance in that government records 
available for inspection are not comprehen­
sive. Response time on inquiries is often slow 
and usually the information received is oflit­
tle or no use. What should practitioners do? 

Careful practitioners should inform cli­
ents early in the retainer that there are real 
risks associated with relying on government 
records inquiries. Such inquiries will only 
yield information contained in government 
records and the responses will give no as­
surance about the state of the property or any 
potential liability. 

There is no substitute for early discus­
sion with clients about the range of options 
available to address environmental concerns. 
Concern about environmental matters usu­
ally increases as one moves from a typical 
residential real estate transaction to a trans­
action concerning vacant land where devel­
opment is contemplated or where the land 
contains abandoned industrial facilities. 

Inform the Client 
There are at least three avenues of approach 
that a careful practitioner might canvass with 
clients: 

1. Contractual Provisions- Contractual pro­
visions generally take the form of environ-

mental representations and warranties which 
are often vigorously negotiated. Vendors 
often prefer that purchasers satisfy them­
selves or assume the risks of environmental 
problems. Purchasers prefer covenants with 
real prospects for recourse and conditions to 
permit environmental inspections and audits. 

2. Government Records - Ordinary letter 
searches include the following: 

• Section 18 Searches: Under the Envi­
ronmental Protection Act (EPA), the di­
rector is given the power to make clean­
up orders and issue certain certificates 
of approval. A list of these approvals 
and orders is kept on file at the Ministry 
in an alphabetical index of names. 

To conduct a proper EPA name 
search, a real estate lawyer should review 
the chain of title on both the property 
being purchased and the adjoining prop­
erties and compile a list of names of title 
holders. The careful practitioner would 
also conduct corporate searches against 
all corporate names to determine whether 
corporations have changed their names 
or amalgamated. The practitioner would 
also inquire of the client to determine the 
names of the current and prior tenants/ 
users. 

The list of names should be compiled 
back to 1970 (prior to the passage of the 
EPA) and a letter should be sent to the 
Regional Office of the Ministry of the 
Environment requesting information on 
whether the names submitted appear on 
the index record maintained under Sec-
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tion 18 of the EPA. Note that orders are not filed by 
property address or lot and plan description; names 
are required. 

• Section 24 Searches: While the EPA does not re­
quire that the Ministry keep a list of waste disposal 
sites, the Ministry has compiled several lists and will, 
upon request, provide advice as to whether a given 
property appears on the list(s). Unlike the Section 
18 index, these lists are organized by lot and con­
cession. This information must be given to the Min­
istry in order for them to respond to an inquiry. It is 
also helpful to provide a sketch locating the prop­
erty with respect to concession roads and other main 
roads. 

• Municipal Inquiries: For the period prior to 1971, 
the Ministry of the Environment suggests that mu- · 
nicipal records be consulted. These inquiries are 
generally of little use as such municipal records of­
ten do not exist. 

• Sewage Service: In areas without municipal sewers, 
the usual inquiries should be directed to the author­
ity which administers sewage systems locally. 

3. Environmental Inspections and Audits- Conditions 
are often negotiated into agreements to permit purchas­
ers to commission an "environmental audit" . Inspections 
and audits can be of varying thoroughness and reliabil­
ity. The effectiveness of the audit will depend in large 
part on the expense which the client is willing to incur 
(which can be considerable). 

Even where persons are skilled in conducting envi­
ronmental inspections, contaminants and hazards can still 
escape detection. 

Practical Approach 
Generally, if a residential property is described on a plan 
of subdivision and the plan was registered after the EPA 
in 1971 , it is unlikely that an inquiry of the Ministry of 
the Environment will disclose environmental problems. 
Before the EPA was enacted, organized public records 
were not usually kept. Further, it is unlikely that the ac­
tivities of homeowners in a subdivision would lead to 
EPA orders. Also, recent plans of subdivision are gen­
erally circulated to the Ministry of the Environment for 
comment prior to final approval and, accordingly, the 
probability of significant environmental problems is re­
mote. 

Nonetheless, if a solicitor intends to rely on this rea­
soning in not making EPA inquiries, it is strongly rec-

ommended that this be done only after consulting the 
client, advising as to the relative risks and costs and ob­
taining written instructions. 

Protecting Remedies 
Practitioners should be cautious to obtain environmental 
information/responses prior to the expiry of the requisi­
tion period to preserve important remedies. In a case 
where a waste disposal site is discovered and no minis­
terial consent has been obtained, the purchaser might ar­
guably be able to avoid the transaction under most stand­
ard agreements since, under Section 46 of the EPA, use 
of the property would be prohibited for 25 years. 

More difficult questions arise when the problems are 
not discovered within the search period. Careful practi­
tioners might guard against exposure in such circum­
stances by advising clients of the risk that responses may 
not be received in time and offering them the option of 
retaining a professional consultant prior to the expiry of 
the time period to expedite the matter or conduct inde­
pendent searches and inquiries. 

In the final analysis, there is no better way to reduce 
the risk of being dragged into an environmental mess 
than to advise the client about the types of due diligence 
that can be exercised, the relative costs of pursuing these 
and the risks inherent in the transaction. Instructions to 
adjust the level of service in a particular case should be 
obtained in writing or, at minimum, confirmed in writ­
ing early in the retainer. 

RobertS. Cash, B.A. (Hon.), L.L.B. 
Partner, Thomson, Rogers. 

This commentary is not intended to be a legal opinion 
and readers are cautioned not to act on information 
provided in this commentary without considering the 

unique circumstances of every case. 


