
I 

- 172 - 21st October, 1997 

MINUTES OF DISCIPLINE CONVOCATION 

PRESENT: 

Tuesday, 21st October, 1997 
9:00 a.m. 

Acting Treasurer (Philip M. Epstein, Q.C.), Angeles, Carter, Cronk, 
Gottlieb, Legge, Manes, Martin, Puccini, Ruby, Sachs and Swaye. 

The Reporter was sworn. 

IN PUBLIC 

DISCIPLINE COMMITTEE 

Re: Frank Radley MQTT-TRILLE - Brampton 

The Secretary placed the matter before Convocation. 

Ms. Christina Budweth and Glenn Stuart appeared for the Law Society and Mr. 
Charles Mark appeared for the solicitor who was present. 

Convocation had before it the Report of the Discipline Committee dated 22nd 
January, 1997, together with an Affidavit of Service sworn 5th February, 1997 by 
Ron Hoppie that he had effected service on the solicitor by registered mail on 
29th January, 1997 (marked Exhibit 1) Copies of the Report having been forwarded 
to the Benchers prior to Convocation, the reading of it was waived. 

The Report of the Discipline Committee is as follows: 

THE LAW SOCIETY OF UPPER CANADA 

In the matter of 
The Law Society Act 

FRANK RADLEY MOTT-TRILLE 
of the City 
of Brampton 
a barrister and solicitor 

The Discipline Committee 

REPORT AND DECISION 

Gavin MacKenzie, Chair 
Paul Copeland 

Hope Sealy 

Christina Budweth and Glenn Stuart 
for the Society 

Charles c. Mark, Q.C. 
for the solicitor 

Heard: June 15, 1995 
February 2, 24, May 3, 10, 11, 
June 3, 7, 10 and 
December 13, 1996 
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TO THE BENCHERS OF THE LAW SOCIETY OF UPPER CANADA 
IN CONVOCATION ASSEMBLED 

The DISCIPLINE COMMITTEE begs leave to report: 

REPORT 

on July 29, 1993, Complaint D189/93 was issued against Frank Radley Mott­
Trille alleging that he was guilty of professional misconduct. 

On September 20, 1993 Complaint D246/93 was issued. On June 3, 1994 
Complaint Dl80/94 was issued. 

The matter was heard in public on June 15, 1995, February 2, February 24, 
May 3, May 10, May 11, June 3, June 7 and June 10, 1996 before a Discipline 
Hearing Panel (the "Panel") composed of Gavin MacKenzie (Chair), Paul Copeland, 
and Hope Sealy. Mr. Mott-Trille (the "Solicitor") was in attendance throughout 
the hearing and was represented by his counsel, Charles c. Mark, Q.C. Christina 
Budweth and Glenn Stuart appeared on behalf of the Law Society. 

DECISION 

The following particulars of professional misconduct were found to have 
been established: 

Complaint Dl89/93 

a. 

b. 

c. 

d. 

Complaint D246/93 

a. 

b. 

Complaint D180/94 

a. 

On or about May 21, 1992, the Solicitor misapplied $35,000 
more or less from his client Ruth Ramsbottom; 
On or about June 11, 1992, the Solicitor misapplied $89,131.13 
more or less from the estate of Phyllis Winters; 
In or about August 1991, the Solicitor misapplied $65,000 more 
or less from the estate of Florence Antoniuk; and 
In or about September 1991, the Solicitor misappropriated 
$45,000 from the estate of Margaret Finlay by using these 
funds to pre-pay his fees on an unrelated matter. 

During the period December 18, 1991 to January 19, 1992, the 
Solicitor misapplied $675,000 more or less from his trust 
account of funds belonging to his client, Jeannette Steed; and 
In the period November 4, 1991 to December 30, 1991, the 
Solicitor transferred $224,745.41 from his trust account to 
his general account representing fees and disbursements prior 
to the delivery of a fee billing as required by section 
14(8)(c) of Regulation 708 under the Law Socie~y Ac~. 

On or about December 9, 1988, the Solicitor misapplied 
$30,000.00 more or less, of funds to be held in trust for the 
benefit of Vera and Michael Giammarco. 
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REASONS 

1. Background 

The Panel admitted into evidence two lengthy agreed statements of fact and 
many documents. It also heard the viva voce evidence of approximately twenty 
witnesses including the Solicitor. In addition to hearing oral argument, the 
Panel considered written submissions that were delivered on certain issues both 
at the time of and after the completion of oral argument. 

The Solicitor is 65 years of age. He was called to the bar in Great 
Britain (Gray's Inn) in 1953, and was called to the bar in Ontario in 1954. He 
was a Rhodes Scholar before he undertook a career in law. 

The Solicitor's practice has included both "solicitors' work" and 
litigation. He has practised most recently in Brampton, in association with his 
daughter, Sarah Mott-Trille. 

The Solicitor admitted particular (a) of Complaint 0180/94 (misapplying 
$30,000 more or less of funds to be held in trust on behalf of Vera and Michael 
Giammarco), and in argument Mr. Mark conceded that the Solicitor breached section 
14(8)(c) of Regulation 708 under the Law Society Act as alleged in particular (b) 
of Complaint 0246/93 (transferring $224,745.41 from his trust account to his 
general account representing fees and disbursements prior to the delivery of a 
fee billing). Each of the other allegations in the Complaints as set forth above 
was contested. 

In the reasons that follow the Panel has summarized the evidence relating 
to each particular in the Complaints, although it has considered the particulars 
in an order that is slightly different from the order in which they are set out 
in the Complaints. 

Particular 2(a) of Complaint 0246/93 -Alleged Misapplication of 
$675,000 belonging to Jeanette Steed. 

The Law Society alleges in particular 2(a) of Complaint 0246/93 that: 

During the period December 18, 1991 to January 19, 1992, [the 
Solicitor] misapplied $675,000 more or less from his trust account 
of funds belonging to his client, Jeanette Steed. 

a. Agreed Statement of Facts 

The evidence that the Panel received in relation to this Particular 
included the following paragraphs from the agreed statement of facts that was 
marked Exhibit 4 at the hearing: 

105. The Solicitor was retained by Jeanette Steed in April, 1989, 
concerning a matrimonial matter. Mrs. Steed is 70 years of age. 
Mrs. Steed and her husband had been married in 1950. There were 
three children of the marriage and Mrs. Steed never worked outside 
the home after her marriage. 

106. At the time of her retainer of the Solicitor, Mrs. Steed had 
limited knowledge of financial matters. She received a housekeeping 
allowance from her husband and was not responsible for the 
investment of any of her own funds except a $60,000 bequest from her 
mother in 1983 which was invested in Canada Savings Bonds. [The 
parties agreed at the hearing that Mrs. Steed in fact received the 
$60,000 bequest from her father, who died approximately three months 
after her mother: Exhibit 8, paragraph 14.] 
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107. Mrs. Steed knew the Solicitor as a fellow member of the 
Jehovah's Witness faith. Although he belonged to a different 
congregation, Mrs. Steed and the Solicitor had met at Witness 
conventions. She had known him to be an elder in the church. He 
had attended to a divorce and marital settlement on behalf of one of 
her daughters. 

108. At the time of Mrs. steed's separation from her husband she 
was aware that as a result of an estate freeze, a trust had been 
created during the course of their marriage of which the 
beneficiaries were the Steed's three daughters and she was 
completely cut out. She was not aware then, nor is she to this 
date, fully aware of the placement of the various funds of the 
Trust. She was however, aware that he had substantial business 
assets and real estate holdings and provided sufficient particulars 
thereof for the purposes of her litigation. 

109. During the course of Mrs. Steed's solicitor and client 
relationship with the Solicitor, she developed trust and confidence 
in him both as her solicitor and a fellow member of the Jehovah's 
Witness faith. Mrs. Steed socialized with the Solicitor to a 
limited extent, once spending the afternoon at his country home with 
one of her daughters and grandchildren. The Solicitor was invited 
to the second marriage of one of her daughters. 

110. The principal issue between the Steeds resulting from their 
separation was Mrs. Steed's entitlement to any funds in the Steed 
Family Trust. Alan Poole was retained as co-counsel in the matter. 
The parties attended on a fully argued interim motion and were 
successful. There were protracted negotiations and the matter was 
eventually settled. 

111. On November 4, 1991, the Solicitor received a settlement 
cheque in the amount of $1,357,000 payable to the Solicitor in 
trust. An additional $500,000 was received by way of cheque to 
create a trust for Mrs. Steed, the Jeanette Steed Trust. Mrs. Steed 
was to receive the benefit of the use of the income during her 
lifetime. The capital of the trust was to be preserved for the 
benefit of the Steeds' daughters. 

112. At or about the time of the receipt of the settlement funds, 
Mrs. Steed and the Solicitor had discussions regarding the 
investment of her monies. Mrs. Steed asked the Solicitor for advice 
and assistance in investing this money and specified two criteria: 

1. A certain percentage of the funds should be 
invested in blue chip or safe stocks; and 

2. Mrs. Steed was aware that the Solicitor invested 
in mortgages on behalf of clients from time to 
time; as a result, Mrs. Steed instructed the 
Solicitor to invest in short term mortgages, "not 
more than two years". 

113. The Solicitor reported to Mrs. Steed regarding the transfer of 
$200,000 to the Jones, Gable, brokerage firm, by letter dated 
November 20, 1991. 

I I 
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114. With respect to the remainder of the funds, Mrs. Steed advised 
the Solicitor that prior to investing in mortgages she wished him to 
call her and advise her of the essential elements of the investment. 
Mrs. Steed gave these instructions not because she anticipated 
having to veto any prospective investments but rather so that she 
would know the whereabouts of her funds. 

115. On November 5, 1191, $1,200,247.50 of the funds were invested 
in T-Bills through the Royal Bank. The bills were cashed in 
November and December, 1991, and interest of $11,115.80 was credited 
to Mrs. Steed's trust account. The funds, totalling $1,368,115.80 
were distributed as follows, as evidenced by the Solicitor's trust 
ledgers attached as Exhibit 43 to this agreed statement of facts: 

~ Details amount 

Nov. F. Mott-Trille - fees and $ 144' 601.57 
4/91 disb. 

Nov. Humberview Motors - deposit 5,000.00 
11/91 for car 

Nov. Humberview Motors - 36,054.45 
13/91 purchase of car 

Nov. Jones, Gable - purchase of 200,000.00 
19/91 shares 463.89 

Alan Poole - for billing 

Dec. Jeanette Steed 100,000.00 
13/91 

Dec. F. Mott-Trille - fees and 5,243.84 
16/91 disb. 

Dec. Loan to Reid and Dhamalie 42,500.00 
18/91 

Dec. F. Mott-Trille - fees and 74,900.00 
30/91 disb. 

Dec. Alan Poole - fee billing 382.53 
31/91 

Jan. Loan to Steve and Fantini 50,000.00 
2/92 Lazaridis 

Jan. Advance to 60,000.00 
7/92 Reid/Dhamalie/Finlason re: 

$675,000 mortgage on 2019-
2035 Davenport Rd., Toronto 

Jan. Advance to 5,308.00 
14/92 Reid/Dhamalie/Finlason re: 

$675,000 mortgage 
-- ------
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Jan. Final advance to 567,192.00 
19/92 Reid/Dhamalie/Finlason re: 

$675,000 mortgage 

Feb. Loan to Bacus/Stavrou 8,245.95 
14/92 

Mar. Loan to Ronald Hodgins 13,500.00 
9/92 

Mar. New loan to Reid/Dhamalie 5,304.00 
24/92 

Apr. Loan to Mo~ 12,119.39 
3/92 

May Loan to Stevenson 20,000.00 
15/92 Loan to Ramsbottom 17,300.18 

$1,368,115.80 

116. Of the amounts set out in paragraph 100 above the following 
are the subject of complaints by Mrs. Steed and the Society: 

Lazaridis mortgage 
Reid/Dhamalie/Finlason mortgage 
Loan to Ronald Hodgins 
Loan to Reid/Dhamalie 
Loan to Momm 
Loan to Stevenson 
Loan to Ramsbottom 

$ 50,000.00 
675,000.00 
13,500.00 

5,304.00 
12,119.39 
20,000.00 
17,300.18 

$793,223.57 

117. Mrs. Steed only became aware of the Lazaridis mortgage 
investment when the Solicitor reported to her by letter dated 
January 6, 1992, a copy of which is attached as Exhibit 44 to this 
agreed statement of facts. 

118. The Lazaridis mortgage was registered on a property at 5 
Parkhurst Boulevard in Leaside. As at September 24, 1993, this 
property had an appraised value of $355,000. The Solicitor has 
provided an appraisal dated October 1, 1992 which values the 
property at $525,000.00. Mrs. Steed has instituted Power of Sale 
proceedings and the property is presently listed for sale for 
$349,000.00. Mrs. Steed's claim, under. her mortgage, is 
approximately $38,600.00, inclusive of interest, to date. The 
Solicitor has advised, and the Society has no reason to question his 
information, that the present outstanding value of the first 
mortgage is $277,000.00. 

119. Most payments on the Lazaridis loan came through the Solicitor 
to Mrs. Steed. 

! i 
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120. In or about March, 1992, the Solicitor advised Mrs. Steed of 
a potential investment in a medical building in Brantford. Mrs. 
Steed travelled with the Solicitor to Brantford to inspect the 
property and meet with the listing real estate agent. Mrs. Steed 
declined to make the investment. 

121. By letter dated April 9, 1992, Mrs. Steed wrote to the 
Solicitor confirming that she did not wish to purchase the medical 
clinic in Brantford. She further instructed him not to make any 
more investments on her behalf and advised that in the future, she 
intended to attend to her own financial matters. She asked the 
Solicitor for an accounting of funds owing to her. A copy of Mrs. 
Steed's April 9, 1992 letter is attached as Exhibit 45 to this 
agreed statement of facts. 

122. By letters dated April 10, 1992 which are collectively 
attached as Exhibit 46 to this agreed statement of facts, the 
Solicitor reported to Mrs. Steed about the payout of a loan made to 
Mrs. Steed's daughter, Anne, and her husband, Morrell Bacus. 

123. The Solicitor reported to Mrs. Steed regarding a number of 
loan investments by letters all dated June 11, 1992. The first 
written report of the Reid/Dhamalie/Finlason mortgage is made to 
Mrs. Steed by way of the June 11, 1992 letter. Copies of the June 
11, 1992 letters are attached collectively as Exhibit 47 to this 
agreed statement of facts. 

124. Both the Solicitor and Mrs. Steed will give evidence regarding 
paragraphs 109, 111, and 120 at the return of this matter before the 
Committee. 

125. The Solicitor reported to Mrs. Steed regarding the Dhamalie 
mortgage by letter dated June 16, 1992, a copy of which is attached 
as Exhibit 48 to this agreed statement of facts. Mrs. Steed 
responded by letter dated June 19, 1992, a copy of which is attached 
as Exhibit 49 to this agreed statement of facts. 

126. Mrs. Steed also wrote to the Solicitor regarding the 
calculations respecting repayment of the Bacus mortgage in response 
to the Solicitor's June 11, 1992 letter in that regard. The 
Solicitor responded by a letter of the same date. Both Mrs. Steed's 
and the Solicitor's letters of June 19, 1992 regarding the Bacus 
mortgage are attached collectively as Exhibit 50 to this agreed 
statement of facts. 

127. Mrs. Steed received a notice of sale under mortgage respecting 
the Parkhurst property re the Lazaridis loan in early July 1992. 
Mrs. Steed faxed the Solicitor the Notice of Sale on July 10, 1992 
under cover of letter of the same date, copies of which are attached 
as Exhibit 51. 

128. On July 14, 1992, he responded to her inquiry for information 
on the situation by providing a cheque in the amount of $10,000 from 
Mr. Lazaridis as well as updated information on the status of the 
mortgage. A copy of the Solicitor's July 14, 1992 letter is 
attached as Exhibit 52 to this agreed statement of facts. 
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129. By letter dated July 14, 1992, which was personally delivered 
to her home, the Solicitor reported to Mrs. Steed respecting his 
representation of her to date. A copy of the Solicitor's July 14, 
1992 letter is attached as Exhibit 53 to this agreed statement of 
facts. The Solicitor enclosed in this letter fee billings dated 
November 4, 1991 in the amount of $144,601.57 and December 30, 1991 
in the amount of $74,500, copies of which are attached collectively 
as Exhibit 54 to this agreed statement of facts. 

130. The Solicitor had, on November 4, 1991 and December 30, 1991 
already withdrawn these amounts from trust without rendering the fee 
billing to Mrs. Steed. 

131. On July 17, 1992, Mrs. Steed and her daughter, Margaret 
Pearson, met with the Solicitor to discuss the account delivered by 
the Solicitor on July 14, 1992. Mrs. Steed confirmed the essence of 
their conversation in the letter dated July 18, 1992, a copy of 
which, complete with handwritten notes made by Mrs. Steed pursuant 
to that meeting, is attached as Exhibit 55 to this agreement 
statement of facts. 

132. During the meeting of July 17, 1992, the Solicitor agreed to 
refund fees in the amount of $32,100 to Mrs. Steed. 

133. The Solicitor did deliver a cheque in the amount 
of $32,100.00 to the Toronto-Dominion Bank where it was 
credited to the account of Mrs. Steed under cover of a 
letter dated July 30, 1992. 

134. The Solicitor also reported further to Mrs. Steed by letter 
dated July 30, 1992, a copy of which is attached as Exhibit 56 to 
this agreed statement of facts. The letter contains handwritten 
notations in Margaret Pearson's handwriting made during a 
conversation between the two on August 11, 1992 •••• 

135. By letter dated August 13, 1992, the Solicitor ••• assured 
Mrs. Steed "the mortgages are in good standing and you are 
protected". A copy of the Solicitor's August 13, 1992 letter is 
attached as Exhibit 57 to this agreed statement of facts. 

136. By letter dated September 14, 1992, a copy of which is 
attached as Exhibit 58 to this agreed statement of facts, Mrs. Steed 
instructed the Solicitor to make arrangements for a repayment of the 
Lazaridis mortgage. By letter dated September 22, 1992, a copy of 
which is attached as Exhibit 59, the Solicitor made the demand for 
payment under cover of letter of same date and reported to Mrs. 
Steed enclosing a copy of the demand and a cheque in the amount of 
$500. The Solicitor has not commenced power of sale proceedings in 
respect of the Lazaridis loan. The Solicitor's explanation for his 
failure to do so is that he was not specifically requested to do so. 
Mrs. Steed received her last payment on the Lazaridis mortgage on 
October 28, 1992. A recent payment of $6,000 was made leaving a 
total of $36,500 plus interest owing on this indebtedness. 

137. Mrs. Steed acknowledged the Solicitor's September 22, 1992 
letter on the Lazaridis matter by letter dated September 26, 1992. 
The Solicitor corresponded with her further on October 9, 1992 in 
which letter he advised: 

' l 
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••• Steve Lazaridis will be paying off your mortgage in 
full as soon as he obtains the commitment on the new 
first mortgage on the 15 Astley property. 

The most recent information that I have on this is that 
this commitment letter should be available next week and 
shortly thereafter, your mortgage will be paid off in 
full. 

138. Under cover of letter dated October 28, 1992, the Solicitor 
provided Mrs. Steed with a cheque in the amount of $16, 8 7 5. 00 
representing a quarterly mortgage payment on the 
Reid/Dhamalie/Finlason mortgage. 

139. By letter dated December 15, 1992, which was copied to 
Margaret Pearson, the Solicitor made a formal demand for payment on 
the Davenport Road property. A copy of this demand is attached as 
Exhibit 60 to this agreed statement of facts. 

140. By letter dated January 3, 1993, Margaret Pearson wrote to the 
Solicitor demanding a further update on the Reid/Dhamalie matter. 
A copy of Margaret Pearson's January 3, 1993 letter is attached as 
Exhibit 61 to this agreed statement of facts. 

141. During a telephone conversation with the Solicitor on January 
7, 1993, Mrs. Pearson was advised that in regard to the Lazaridis 
loan, several of Mr. Lazaridis' brothers would be selling assets to 
pay back the loan to Mrs. Steed. In addition, Mrs. Pearson was 
advised by the Solicitor that Mr. Lazaridis had a large valuable 
home in Rosedale which has been listed for sale. The Solicitor 
advised Mrs. Pearson he expected Mrs. Steed would be repaid within 
one to two months, from the proceeds of the sale. 

142. Under cover of letter dated January 12, 1993, a copy of which 
is attached as Exhibit 62 to this agreed statement of facts, the 
Solicitor provided Margaret Pearson with an appraisal report 
prepared for the Royal Bank of Canada respecting the Davenport Road 
properties. The Report estimated the market value of the properties 
to be $1,650,000.00. The appraisal was conditional upon the use of 
the property for its highest and best use that being a five-storey 
apartment building approved by the City of Toronto in July, 1991. 

143. The Solicitor provided Mrs. Pearson and Mrs. Steed with a 
letter dated March 29, 1993 from Saddlebrook Construction Inc. 
Under cover of a letter dated April 3, 1993, the letter included 
estimates of development schedule for the property. A copy of the 
Saddlebrook March 29, 1993 letter is attached as Exhibit 63 to this 
agreed statement of facts. 

144. The Solicitor advised Mrs. Steed that the Parkhurst Boulevard 
property had been listed for sale by letter dated June 10, 1993. 

145. There is an existing first mortgage on two of the lots of 
2019-2035 Davenport Road in the amount of $455,000 in favour of 
Security Trust Company which was. registered on May 30, 1990. 

146. The entire amount of the Reid/Dhamalie advance is still 
outstanding. 

The following paragraphs from one of the agreed statements of fact that the 
Panel received in evidence are also relevant to this particular in the Complaints 
(among others): 
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5. Pan American Holdings Limited is an Ontario corporation 
controlled by Howard F. Finlason, the Solicitor's cousin. Pan 
American is in the business of real estate development and 
construction. Although the Solicitor has advised he has no 
financial interest in Pan American, he is a director and officer of 
that corporation as evidenced by the corporation's last Form 1 
filing made on July 19, 1989. During the period September 1982 to 
present, the Solicitor's son-in-law, Vlado Dresar, had been 
president of the corporation. 

6. Beginning as early as 1984, the Solicitor shared an office 
address and telephone number with Pan American Holdings Ltd. In 
January 1984, the Solicitor's letterhead indicated his address as 
Suite 1003, 111 Elizabeth Street, Toronto. The letterhead of Pan 
American Holdings Ltd. on or about that period of time shows the 
same address and telephone number as the Solicitor. Further, the 
letterhead of Pan American Holdings during the period 1989 through 
1991 indicates the same address and telephone number, being 977-
1850, as the Solicitor. It is understood that for about a year 
prior to the spring of 1992, Pan American rented a small office on 
the fifth floor at 111 Elizabeth Street, Toronto, directly from the 
landlord and although it was on the same floor as the Solicitor's 
office, it was not part of his office space. The Law Society's 
auditor's observations during his first attendance at the 
Solicitor's office in the fall of 1990 would confirm this. However, 
on the auditor's return visits, he noted that the name plate for Pan 
American had been placed outside the Solicitor's office door and 
further noted that the telephone on the Solicitor • s desk had a 
button labelled "Pan American". Pan American did also have the 
telephone number 599-8884 in Toronto, and later its own telephone 
number in Brampton, 459-6132. This change in number is coincident 
with the Solicitor moving his office to Brampton. Pan American, 
from time to time, give Howard Finlason's home address as its office 
address. The Solicitor's explanation for the shared address and 
telephone number is that since Howard Finlason was not always in the 
office, and Pan American did not have a secretary, it was preferable 
to have mail delivered to an office where it would be dealt with in 
a timely way and telephone messages could be taken. 

7. Howard Finlason is also President of w.H.F. Construction & 
Equipment Ltd., another of the Solicitor's clients. W.H.F. 
Construction was also involved in the Davenport Road project 
described below for certain aspects of construction. The Solicitor 
is named as both an officer and director of W.H.F. in both its 
Articles of Incorporation and its 1989 Form 1 filing. There have 
not been any subsequent Form 1 filings. 

8. In 1989, Pan American became involved in a land assembly at 
2019-2035 Davenport Road, Toronto on behalf of Reid/Dhamalie who 
were the owners of the property. Pan American helped to develop the 
property and had it rezoned. Pan American planned to construct a 
five story, fifty-five suite low cost apartment building on the 
property which they hoped would be purchased by City Home, a non­
profit housing association for the City of Toronto. The project 
was, in fact, the subject of an Agreement of Purchase and Sale 
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between Reid/Dhamalie and Finlason and the City of Toronto a copy of 
which, without schedules, is attached as Exhibit 1 to this agreed 
statement of facts. Also attached is a letter dated April 11, 1992 from 
City Home to Messrs. Reid/Dhamalie/Finlason. Title to the properties at 
2019-2035 Davenport Road are held variously in the names of 
Reid/Dhamalie/Finlason, not Pan American. 2019 Davenport Road was 
purchased in December 1984 for $67,000. 2021 and 2025 Davenport Road were 
purchased in October 1990 for $325,000. 2019 and 2021-2025 Davenport road 
were encumbered with a first mortgage of $455,000 in favour of Security 
Trust and a second mortgage in the amount of $675,000 in favour of 
Jeanette Steed. The 2035 parcel is encumbered only by the same mortgage 
in the amount of $675,000 to Jeanette Steed as at December 8, 1992. 
Copies of the abstracts of title are attached collectively as Exhibit 2 to 
this agreed statement of facts. 

9. As at September 30, 1989, the financial statements of Pan 
American show loans payable of approximately 1.4 million dollars. 
Most of these funds are owed to clients of the Solicitor's law 
practice. Financial statements also revealed that the liabilities 
of the company exceeded its assets by approximately $600,000." 

(a) Viva Voce Evidence 

Jeanette Steed testified that though she was a registered nurse prior to 
her marriage in 1950, she did not work outside the home thereafter. 

She testified that her former husband, a civil engineer by training, became 
very successful after forming a large construction company engaged in building 
roads and bridges. 

Mrs. Steed explained that during her marriage her husband had primary 
responsibility for the family's financial affairs. 

Mrs. Steed testified that she became a member of the Jehovah's Witness 
faith in 1971, and that she knew the Solicitor to be an Elder of the Church. 

Mrs. Steed testified that she first met the Solicitor regarding her 
separation from her husband in 1985, but made only one visit to his office at 
that time. She added that she did not go back to see the Solicitor again 
concerning the breakdown of her marriage until April, 1989. She wanted to be 
represented by someone of the same religious faith, she testified. She also 
testified that she continued to have confidence in the Solicitor as of the 
conclusion of her divorce proceeding. 

Mrs. Steed testified that when the matrimonial litigation was settled (on 
November 4, 1991) she and the Solicitor met at the offices of Osler, Hoskin & 
Harcourt with two lawyers of that firm who were representing her husband. After 
that meeting she and the Solicitor went back to the Solicitor's office, she 
testified, and for about three-quarters of an hour discussed how the settlement 
funds would be invested. Only she and the Solicitor were present at this 
meeting. 

Mrs. Steed testified that during this discussion they agreed that $200,000 
from the steed Trust and $200,000 from the balance of the settlement funds would 
be put into blue chip stocks with the firm Jones Gable & Co. (a firm recommended 
by the Solicitor); that $100,000 would be put in her bank account at the Toronto 
Dominion Bank; that $42,000 would be spent on a new Oldsmobile car; and that the 
balance of the funds would be invested in mortgages and real estate. She added 
that the Solicitor told her that he was knowledgable about mortgages and real 
estate, and that she said that she would like to invest money in mortgages, 
anywhere between $50,000 and $200,000 but no more than $200,000 in any one 
mortgage, whether it was a first or a second. 
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Mrs. Steed also testified (as set forth also in paragraph 114 of the agreed 
statement of facts, above) that she advised the Solicitor that prior to investing 
in mortgages she wished him to call her and advise her of the essential elements 
of the investment. "Not that I might wish to veto it," she testified, "but I 
wished to know where my money was." 

The chart included in paragraph 115 of the agreed statement of facts 
discloses that the $675,000 allegedly misapplied by the Solicitor was advanced 
to the borrowers between January 7 and January 19, 1992. Mrs. Steed testified 
that between January and March, 1992 she had no face-to-face meetings with the 
Solicitor, but that she telephoned him during that period. She testified that 
"at the end of December, the end of January, end of February and end of March, 
I kept asking Mr. Mott-Trille each time for a breakdown of my account. I could 
not understand why he was not giving me a breakdown of my account because I knew 
I should be getting one. And I said to him I want you to tell me where my money 
is. He said: ~yes, you have every right to know where your money is. I will get 
around to it. '" 

Mrs. Steed testified that toward the end of March she travelled with the 
Solicitor to Brantford because he wanted her to look at a medical clinic that was 
for sale. On the way, she testified, the Solicitor told her "about some small 
loans he had made for me. He said they are safe. You don't need to worry, they 
are safe." 

Mrs. Steed testified that she did not want to invest in the medical clinic 
in Brantford, and indeed decided at that time that she did not want any more of 
her money to go into any project that the Solicitor might suggest. The Solicitor 
had not asked her for her authority to make the additional mortgage investments 
that he had referred to during the trip to Brantford, and by that point she was 
losing confidence in him and wanted not to have any more to do with him. 
However, she testified, she did not confront the Solicitor about the fact that 
he had made the investments he told her about without her authority because he 
said that they were small investments and that they were safe. 

Mrs. Steed testified that not long after her trip with the Solicitor to 
Brantford, on April 9, 1992, she wrote to the Solicitor. Her letter reads as 
follows: 

"Dear Frank: 

First of all, I wish to thank you for all that you have 
done for me over the last four years. 

As I wish to live a quiet, peaceful life the next 10, 20 
or more years, I do not wish to be a money lender. 
Please do not negotiate any more first or second 
mortgages, and please do not renew any. As well, I do 
not wish to buy the medical clinic in Brantford. I do 
appreciate your thoughtfulness in considering me. 

I do respect you and trust you implicitly. 
wish to be in control of my own money. 

I do now 

I have a daughter and son-in-law who are bankers and 
from now on I shall ask their advice on my finances. 

Please give me a breakdown of my account and please 
deposit the balance in my account #3300260 at Toronto­
Dominion bank at Eglinton and Avenue Rd. 
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Looking forward to seeing you at Anne and Morrell's 
wedding. 

Sincerely yours, 

Jeanette steed" 

Mrs. Steed explained that at this point she was discussing everything with 
her daughter, Margaret Pearson, and was losing confidence in the Solicitor. "I 
wished to get rid of him and do it in a polite way. And I wanted to thank him 
for all that he had done •.• and I said I respect you and trust you implicitly. 
Well, I wanted to be polite in getting rid of him." 

Mrs. Steed testified that shortly thereafter she received a letter dated 
April 10, 1992 from the Solicitor reporting on a $315,000 loan from the Steed 
trust to Mrs. Steed's daughter Anne and her fiance Morrell Bacus. She testified 
that until her receipt of the Solicitor's April 10 letter she had received a 
report from the Solicitor about only one other loan, namely the January 2, 1992 
loan to Steve and Fantini Lazaridis in the amount of $50,000. The Solicitor 
reported this loan to Mrs. Steed in a letter dated January 6, 1992. She 
testified that when she received the Solicitor's April 10, 1992 letter concerning 
the loan to her daughter and son-in-law to be she thought "how nice it was for 
him to send me this, why didn't he send me letters like this about the other 
loans he had made?" 

Mrs. Steed testified that on June 15, 1992 she received a letter from the 
Solicitor dated June 11, 1992 in which the Solicitor informed her for the first 
time of the $675,000 loan to Reid/Dhamalie/Finlason, which was advanced in 
January 1992. With this letter the Solicitor enclosed a trust cheque in the 
amount of $33,750, which represented the April and July 1992 quarterly payments 
on the mortgage, which bore interest at 10% annually. 

Mrs. Steed testified that when she got this letter (and other reporting 
letters that the Solicitor sent to her at about the same time) and "saw that 
$675,000 of my money was invested on some Davenport property, I felt heartsick. 
$675,000 is a major portion of my settlement, the settlement from my husband. 
I had asked that no more than $200,000 be put in one loan. so I was heartsick 
to think that $675,000 had gone into this loan on this Davenport property." 

Mrs. Steed testified that her daughter Margaret and she "drove around to 
see this property, and when we looked at it we were shocked. It's three small 
buildings, one is a double house, three little buildings, and so much money went 
to people." 

Mrs. Steed testified that on June 19 she sent a letter to the Solicitor 
that her daughter Margaret Pearson had helped her to write. Her letter reads, 
in part, as follows: 

"My next concern is with the Reid/Dhamalie/Finlason 
mortgage. Quite simply -who are they?, and what are 
the terms and conditions of the mortgage? I would 
appreciate being provided with the same documentation as 
you provided me with, re the Lazaridis mortgage. That 
is, a copy of the mortgage(s), a copy of the insurance 
policy(ies), and their financial statement(s). I cannot 
understand why you have not informed me of this rather 
large investment much earlier. 

Frank, I really would appreciate an answer to my 
concerns, very quickly, as they weigh heavily on my mind 

" 
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Mrs. Steed testified that she and her daughter Margaret Pearson met with 
the Solicitor at his office several weeks later. In addition to discussing the 
Solicitor's account, Mrs. Steed testified, she asked who Reid/Dhamalie/Finlason 
were, and that the Solicitor replied that they were three Jamaicans and that 
Howard F inlason was his (the Solicitor' s) cousin. She testified that the 
Solicitor added that Reid and Dhamalie had a delivery service and that they did 
delivery work for the Solicitor. 

Mrs. Steed testified that on July 18, 1992 she sent a letter to the 
Solicitor in which she confirmed an agreement reached at the meeting in the 
Solicitor's office, that he would forward to her copies of the mortgage documents 
on the Reid/Dhamalie/Finlason loan, showing the repayment schedule and expiry 
dates. She added that "as you know Frank, it is my wish to have these 
investments paid back to me, as soon as possible, as I wish to be in control of 
my own monies; therefore, the sooner these deals are finalized, the better." 

On July 30, 1992 the Solicitor wrote to Mrs. Steed and enclosed copies of 
the mortgages in question, together with certain information concerning the 
interest rates and quarterly payments. 

Mrs. Steed testified that several months later she sought the assistance 
of her Minister, Ed Zabinsky, and that she and Mr. Zabinsky met with the 
Solicitor in his office on April 29, 1993. She testified that the Solicitor 
"said to me that he was sorry that he invested my money before he told me about 
it. He said this in front of my Minister, Mr. Ed Zabinsky, and also he said he 
was selling an apartment building that he had in Barrie and that at the end of 
May he would be able to pay me $200,000 towards the reduction of this 
Reid/Dhamalie/Finlason loan." 

Mrs. Steed also testified that she asked the Solicitor to put this promise 
in writing but that he refused to do so. 

Mrs. Steed testified that she offered the mortgage to the Solicitor, but 
that he said that he was unable financially to take it. 

Mrs. Steed testified that the Solicitor never gave her the $200,000 that 
he promised her in the April 1993 meeting. 

Mrs. Steed testified that in June 1993 she retained Lerner & Associates to 
commence a lawsuit against the Solicitor. She testified that the action was 
eventually settled. She added that she continues to hold mortgages on the 
Davenport properties, and that there is a receiver involved in the first 
mortgage. She testified that she recently had to pay taxes for two years in the 
amount of $15,000. 

In cross-examination Mrs. Steed acknowledged that in her letters to the 
Solicitor she did not complain that the Solicitor had acted without her 
authorization in making the $675,000 loan. She also acknowledged that on her 
examination for discovery in the civil action that she brought against the 
Solicitor when she was asked about her meeting with the Solicitor at which the 
Solicitor's authority to invest on her behalf was discussed, she made no mention 
of there being a $200,000 limit on any single mortgage investment. 

She also testified in cross-examination that as a result of the settlement 
of the law suit she received $225,000 in cash, including $150,000 from the 
Solicitor's daughters and $75,000 from the Lawyers' Professional Indemnity 
Company. 
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Mrs. Steed's daughter, Margaret Pearson, was also called as a witness by 
counsel for the Law Society. Ms Pearson testified that she has a degree from the 
University of Waterloo, from which she graduated with a major in environmental 
studies and a minor in business. Upon graduation, she testified, she was hired 
by the Royal Bank where she was employed for sixteen years. Her responsibilities 
at the Royal Bank, she testified, included both personnel and finance. She 
testified that since 1989 she has been employed by her father's company as Vice­
President of Finance, in which capacity she oversees investments in connection 
with her father, among other responsibilities. 

Ms Pearson testified that in April 1992, after her mother went to Brantford 
to see a medical clinic with the Solicitor, her mother called on her for help 
because she was befuddled. She testified that she assisted her mother to write 
the letter dated June 19, 1992 that is quoted above. She testified that they 
inquired about the Reid/Dhamalie/Finlason mortgage because they had never heard 
of that mortgage before they received the Solicitor's letter of June 11, 1992, 
which is also referred to above. 

Ed Zabinsky was also called as a witness by the Law Society's counsel. He 
testified that he is a Minister in the Jehovah's Witness' church, and has been 
in full time service with the Watch Tower Society for 32 years. He added that 
from 1981 to 1993 he was the Minister in Jeanette Steed's Kingdom Hall. 

Mr. Zabinsky testified that on April 29, 1993 at Mrs. Steed's request he 
attended a meeting with the Solicitor and Mrs. Steed at the Solicitor's office. 

He testified that the meeting lasted approximately one hour, and that Mrs. 
Steed was very concerned as to the details of the $675,000 loan, and in getting 
the $675,000 back as soon as possible. He added that "she wanted to know why did 
he use the money without her knowledge because the agreement they had was that 
no investment was to be made until after she consented to it, after knowing all 
the details of the investment." 

Mr. Zabinsky further testified that the Solicitor responded "I realize that 
I had to get your permission." Mr. Zabinsky also testified that the Solicitor 
"apologized several times during that conversation for not getting her permission 
to invest her money". 

The Solicitor testified that after the settlement funds ( $1,357,000 
together with a further $500, 000 to create the Jeanette Steed Trust) were 
received into his trust account on November 4, 1991, Mrs. Steed asked if the 
Solicitor could help her invest the funds and he said that he would. He 
testified that he explained to her that he knew nothing about "stocks and 
shares", but knew something about real estate, and that he recommended an 
investment advisor to her. He testified that Mrs. Steed decided that she wanted 
$200,000 of her own private funds together with $200,000 from the Trust to be 
invested in "stocks and shares". 

The Solicitor further testified that Mrs. Steed gave him instructions to 
invest in his discretion in mortgages and loans and also "to go and see what I 
could find in real estate." The arrangement agreed upon was that if there was 
something that the Solicitor felt was suitable in real estate, he would then 
bring her into it so she could inspect it, "but I had full discretion as to the 
loans and mortgages". 
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The Solicitor testified that at the time (January 1992) he thought that the 
$675,000 mortgage loan to Reid, Dhamalie and Finlason on the Davenport Road 
properties was a suitable investment. He explained that Dexter Reid and Quincy 
Dhamalie were clients of his who had established a successful delivery business. 
He further explained that Reid and Dhamalie had been approached by the City of 
Toronto Planning Department, which wanted to get rid of the non-conforming garage 
use in the residential area in which the properties were located. He added that 
City Home, which invested in non-profit, low-cost housing, was interested in the 
site to build low-cost condominiums. 

The Solicitor explained that the property had been re-zoned by lawyers who 
specialized in that type of work. The re-zoning was conditional upon City Home 
also purchasing 2035 Davenport Road, which was owned by a Mr • or Mrs. 
Carnevalli. He testified that that property was valued by the Royal Bank 
appraisers at $2 65, 000, and that was the property upon which Mrs. Steed 
ultimately held a first mortgage. 

The Carnevalli property had been purchased by Messrs. Reid, Dhamalie and 
Finlason for $325,000, the Solicitor testified. The Solicitor explained the 
$60,000 premium above the Royal Bank appraisal on the basis that the combined 
evaluation of the three properties premised upon re-zoning was double the 
combined appraisal of the properties separately based upon the previous zoning. 

When asked whether he had any discussion with Mrs. Steed about the 
investment before the $675,000 was advanced the Solicitor responded, "I can't say 
before, but at about the time, yes ••• ". 

The Solicitor testified that Mrs. Steed had a first mortgage on 2035 
Davenport, a house that was purchased for $325,000, and that her mortgage was in 
the amount of $675,000. On the adjoining property Mrs. Steed had a second 
mortgage, he testified, which was subject to a prior first mortgage in the 
amount of $450,000. 

The Solicitor testified that at the time the $675,000 was advanced there 
was an outstanding agreement of purchase and sale between Reid, Dhamalie and 
Finlason as vendors and City Home as purchasers. He testified that the sale was 
scheduled to close on April 1, 1992 (within less than three months after the 
$675,000 mortgage loan). The purchase price was $1,430,000, and the vendors were 
also to be paid all the architectural, engineering, environmental and development 
costs they incurred, which were estimated to be in the range of $300,000-
$400,000. The Solicitor testified that he thought that the investment was a very 
good investment because although it was a conditional contract, City Home wanted 
to make sure it got into the property on April 1 to begin construction. 

The Solicitor testified that after Mrs. Steed's $675,000 mortgage was in 
place, the transaction did not close as scheduled because the Ministry of Housing 
was not given the funds by the Government of ontario due to a moratorium 
affecting all low-cost housing. The Solicitor added that City Home "kept saying 
to us ••• they had such a good position with the Government of Ontario that they 
felt confident that within three to six months they would still go ahead with the 
deal once the funding came". However, the Solicitor added, "when the three 
months or six months was up, the Government of ontario had been plagued with a 
lot of complaints from all the low-cost housing people outside Metropolitan 
Toronto. So, at the next sitting Davenport nor anybody from Metropolitan Toronto 
had a chance. It was all spread around the Province of Ontario." 

As a result, the Solicitor testified, Mrs. Steed's mortgage went into 
default. The Solicitor testified that thereafter Mrs. Steed engaged a lawyer and 
brought an action against him, which was settled on the basis that Mrs. Steed was 
paid $225,000 and "took over the property". 
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The Solicitor testified that the full discretion that he had to invest in 
mortgages was revoked only in April 1992 when Mrs. Steed wrote her letter dated 
April 9, 1992 in which she expected him not to negotiate any more first or second 
mortgages. 

The Solicitor denied that Mrs. Steed had ever instructed him not to invest 
more than $200,000 in any single mortgage, and added that throughout his meetings 
with Mrs. Steed and on her examination for discovery in the civil proceeding she 
made no such suggestion. He agreed that she had instructed him that she did not 
want to invest in any mortgage with a term longer than two years. 

The Solicitor testified that when he met with Mr. Zabinsky and Mrs. Steed 
on April 29, 1993 he did not apologize for investing Mrs. Steed's money without 
her permission, though he did apologize to her because his investment had not 
worked out as he had foreseen. He emphasized that if the deal had closed on 
April 1, 1992 there would have been absolutely no problem with the $675,000 
mortgage, and that it was the Government's moratorium on funding for non-profit 
housing that killed the deal. 

The Solicitor testified that though it is true that when he and Mrs. Steed 
went to Brantford he did not have the money in his trust account to invest in the 
medical clinic, he was still expecting the $675,000 to be repaid with interest 
the following month, and Mrs. Steed would have been investing only $300,000 in 
the medical clinic if she had authorized that investment. 

The Solicitor also testified that Mrs. Steed never complained about the 
amount that the Solicitor had invested on her behalf in the Davenport Road 
project. 

The Solicitor acknowledged that though he reported in writing on the 
$50,000 Lazaridis mortgage in January 1992, "unfortunately, I did not report at 
the same time in writing on Davenport." The Solicitor explained that this was 
because he thought the transaction was going to close at the end of March anyway. 

In cross-examination the Solicitor testified that by September 1989 the 
liabilities of Pan American Holdings exceeded its assets by approximately 
$600,000, and that much if not all of Pan American's debt was owed to other 
clients of the Solicitor's firm. He also testified that a large portion of that 
money was owing because he had invested client money in a Pan American project 
in Holland's Landing. 

The Solicitor further testified that he had also invested client money in 
the Davenport Road project apart from the Ramsbottom, Winters Estate, Antoniuk 
Estate and Steed funds. 

The Solicitor acknowledged that he was concerned about the clients who had 
a lot of money in the Holland's Landing project when it failed. He testified 
that Pan American developed both the Holland's Landing and Davenport Road 
projects, and borrowed money from the Solicitor's clients to develop both. He 
acknowledged that he hoped that his clients would get the development costs back 
out of the sale on Davenport. The Solicitor testified that Reid and Dhamalie 
were never principals of Pan American, but rather that only Mr. Finlason was a 
principal of Pan American. The Solicitor added that he was himself a member of 
the development team on the Holland's Landing project, and that the original idea 
was that everybody who worked on that development would become shareholders of 
Pan American and donate a third of their fees, and not be paid until the project 
was sold. 
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Counsel for the Solicitor called Mark Guslits, an employee of the Daniels 
Group, to testify. Mr. Guslits testified that his first contact with the 
Solicitor concerning the Davenport Road project occurred in the summer of 1993. 
He testified that the Daniels Group expressed interest in the possibility of 
acquiring the property on behalf of a non-profit group. 

Mr. Guslits testified that the potential development foundered for two 
reasons: first, Alderman Betty Disero was able to arrange for the zoning 
necessary to convert the property into multiple residential use to be revoked; 
and second, upon the election of the Conservative Government in Ontario the 
project was officially cancelled along with every other non-profit project in the 
Province on June 8, 1995. 

The Solicitor's counsel also called David Molyneaux as a witness. Mr. 
Molyneaux is an architect. He testified that his firm had been instructed by Pan 
American to prepare documents and undertake discussions with City Home. He 
testified that as of January 1992 the Davenport Road development "was a promising 
project". 

Mr. Molyneaux testified that he was told that his firm would be paid for 
its services out of the funds received on closing, which was expected to be in 
March or April of 1992. He later learned, however, that City Home was not going 
to complete the deal, presumably because the money was then not going to be 
available from the Ministry of Housing. 

In cross-examination Mr. Molyneaux testified that his recollection was that 
it was close to the end of January 1992 when he was told that City Home would 
not be completing the project. He added that it was not presented to him as a 
fait accompli, though his assumption was that it might be a fait accompli because 
there was a great deal of "j itteryness" in the industry about the Ministry of 
Housing money at that particular time and from that time onwards. 

The Panel is not satisfied on all the evidence that there was an agreement 
between Mrs. Steed and the Solicitor that the Solicitor's authority to invest in 
mortgages was limited to investing $200,000 in any single mortgage. The Panel 
accepts that as of early to mid-January 1992 when Mrs. Steed's $675,000 mortgage 
loan was advanced, the Solicitor had a reasonable expectation that the sale to 
City Home would be completed on April 1, 1992 and that if that occurred Mrs. 
Steed's mortgage would have been repaid with interest. Further, the Panel is not 
satisfied that at the April 1993 meeting that Mr. Zabinsky attended, the 
Solicitor apologized for not obtaining Mrs. Steed's instructions before advancing 
$675,000 of Mrs. Steed's money on the basis of mortgage security on the Davenport 
Road properties. 

However, bearing in mind that the applicable standard of proof is that the 
Panel must be satisfied on cogent evidence of clear and convincing weight, the 
Panel is satisfied that before loaning money on the security of a mortgage on 
Mrs. Steed's behalf the Solicitor had a duty to communicate the amount and terms 
of the loan to Mrs. Steed. The Panel is also satisfied to the necessary degree 
of certainty on all the evidence that the Solicitor failed to do so. 

The Solicitor acknowledged in paragraph 114 of the agreed statement of 
facts that Mrs. Steed advised him that prior to investing in mortgages she 
wished him to call her and advise her of the essential elements of the 
investment. Although it is clear both from the agreed statement of facts and 
from Mrs. Steed's evidence that she gave these instructions not because she 
anticipated having to veto any prospective investments but rather so that she 
would know the whereabouts of her funds, Mrs. Steed was nevertheless entitled to 
instruct the Solicitor not to carry through with a proposed mortgage investment 
if, after receiving the particulars of the investment, she was uncomfortable in 
doing so. 

I 
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In the Panel's view, it is unlikely that Mrs. Steed would have required the 
Solicitor to inform her of any proposed purchase of real estate, without 
requiring similar information about any proposed mortgage loan -- particularly 
if, as the Panel has found, no limitation was placed on the size of any such 
investments. 

While it is true that Mrs. Steed was not a particularly sophisticated 
investor, there is little doubt that she was most interested in where her money 
was being invested. 

Although the Committee is not satisfied that Mrs. Steed placed a $200,000 
limit on individual mortgage investments, it accepts Mrs. Steed's evidence that 
she first learned of the $675,000 loan on June 15, 1992, five months after the 
funds were advanced, and six weeks after the scheduled closing of the sale of the 
properties to City Home. 

In the Panel's view nothing in her April 9, 1992 letter is inconsistent 
with Mrs. Steed's evidence that, prior to that date, the Solicitor was authorized 
to invest in mortgage loans but only after informing her of the particulars. In 
her April 9, 1992 letter Mrs. Steed terminated the Solicitor's authority to 
negotiate any mortgages for her portfolio. Her expression of trust in the 
Solicitor must be considered in the context of the fact that she did not learn 
of the $675,000 mortgage investment that the Panel finds was unauthorized until 
almost two months after her April 9, 1992 letter. 

The Panel was troubled not only by the Solicitor's failure to inform Mrs. 
Steed of the $675,000 investment before the funds were advanced, but also by the 
Solicitor's failure to inform her thereafter. It is apparent that the Solicitor 
reported in writing on both the Lazaridis mortgage, which was in the amount of 
$50,000, and on the loan to Mrs. Steed's daughter and prospective son-in-law, 
which was in the amount of $315,000, yet did not report on the $675,000 loan 
either in writing or (as the Panel has found) orally until June 11, 1992, 
approximately five months after the loan was advanced. The Panel accepts Mrs. 
Steed's evidence that during the trip to Brantford, though the Solicitor informed 
her "about some small loans he had made" and told her they were safe, he did not 
tell her that he had loaned $675,000 - a large portion of her funds - in the 
Davenport Road project. By the end of March, when the trip to Brantford took 
place, the Solicitor had known for some time that the City Home purchase would 
not be completed on April 1, and the Panel finds (in reliance in part upon Mr. 
Molyneaux's evidence) that it was at least doubtful that the necessary government 
funding to complete the transaction would be forthcoming. The inference the 
Panel draws from the Solicitor's failure to disclose the transaction to Mrs. 
Steed either before or for several months after the investment was made is that 
his decision to invest the $675,000 was influenced more by his desire to benefit 
the clients who had invested in the abortive Holland's Landing project than by 
a concern for the safety of Mrs. Steed's investment. 

The Panel accordingly finds that Particular 2(a) of Complaint D246/93 has 
been established and that the Solicitor misapplied $675,000 of funds belonging 
to his client Jeanette Steed. 

Particular 2(b) of Complaint D246/93 

Particular 2(b) of Complaint D246/93 reads as follows: 

"In the period November 4, 1991 to December 30, 1991, 
(the Solicitor] transferred $224,745.41 from his trust 
account to his general account representing fees and 
disbursements prior to the delivery of a fee billing as 
required by section 14(8)(c) of Regulation 708 under the 
Law Society Act. 
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As mentioned above, Mr. Mark conceded in argument that the Solicitor had 
transferred funds from his trust account to his general account for fees and 
disbursements before delivering a fee billing as required by section 14(8)(c) of 
Regulation 708 under the Law Society Asct. 

The Solicitor testified that Mrs. Steed and he had agreed on what fees 
would be paid out of the money that was coming to her. The Solicitor understood 
the agreement to have been that $135,000 would be paid out of the funds in trust 
to him for fees. 

The Solicitor added that Mrs. Steed had previously asked him to hold off 
on taking his fees until her matrimonial dispute was either settled or tried, and 
that he accommodated her for a period of six or seven months. He added that when 
the settlement cheques were received from Osler, Hoskin & Harcourt in November 
1991 Mrs. Steed told him he should be sure to take his fees out promptly because 
she appreciated his holding off on billing previously. He testified that he made 
out the account for $135,000 plus disbursements and GST and transferred that 
money to his general account, but did not send the account to Mrs. Steed. "I 
made a mistake," he testified. "I should have sent it out then. But she knew 
about it." 

The Solicitor further testified that towards the end of December 1991 he 
received a further $74,900 from Mrs. Steed's ex-husband's lawyers in Nova Scotia, 
and that he made out another account at that time and transferred the funds to 
his general account, again without sending the account to Mrs. Steed. 

The Solicitor further testified that when Mrs. Steed's daughter Mrs. 
Pearson became involved she and Mrs. Steed questioned the amount that had been 
paid to the Solicitor for fees. The Solicitor explained the disagreement on the 
basis of a misunderstanding concerning whether the Solicitor would be entitled 
to keep party-and-party costs in addition to the agreed upon fee. As the 
difference was approximately $60,000, the Solicitor testified, he and Mrs. Steed 
and Ms Pearson agreed to "split the difference", and he rebated $30, 000 together 
with $2, 100 for GST to Mrs. Steed. He prepared and delivered an account 
corresponding to this compromise agreement at that time, in July 1992. 

Based upon the Solicitor's evidence and his counsel's concession during 
argument, the Panel finds that Particular 2(b) is made out in that the Solicitor 
transferred $224,745.41 from his trust account to his general account for fees 
and disbursements prior to the delivery of the fee billing as required by Section 
14(8)(c) of Regulation 708 under the Law Society Act. 

Complaint 0189/93 - Particular 2(a) -Alleged Misapplication 
of $35,000 From Ruth Ramsbottom 

The Law Society alleges in paragraph 2(a) of Complaint 0189/93 that: 

"on or about May 21, 1992 (the Solicitor] 
misapplied $35,000, more or less, from his 
client Ruth Ramsbottom" 

(b) A9reed Statement of Facts 

In one of the agreed statements of fact that the Panel admitted into 
evidence, the parties agreed as follows: 

15. The Solicitor was retained by Floyd Ramsbottom in connection with a 
motor vehicle accident which occurred in January 1985. Mr. Ramsbottom 
died suddenly of a heart attack on March 21, 1991 during his sleep. The 
Solicitor continued the action on behalf of his wife, Ruth. 
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16. Ruth Ramsbottom is 56 years of age. She has only a grade ten 
education. 

17. Mr. and Mrs Ramsbottom met the Solicitor when he became a co­
owner of an apartment building at 114 Holland Street West, Bradford, 
Ontario, where the Ramsbottoms were the superintendents. During the 
course of their employment, the Ramsbottoms met the Solicitor on 
several occasions prior to their retainer of him to act in respect 
of the motor vehicle accident. 

18. The Ramsbottom litigation settled on or about May 11, 1992. 
On May 21, 1992 the Solicitor deposited settlement funds of 
$167,482.71 into his mixed trust account. Of this amount $95,000 
was disbursed to the firm of Osler, Hoskin & Harcourt to settle Go 
Transit's subrogated claim; and, $13,902.50 was taken by the 
Solicitor as fees. A further $239.91 was paid to Jeanette Steed as 
loan interest. This loan from Jeanette Steed was made on May 15, 
1992 for the purpose of allowing the Solicitor to withdraw money for 
fees in the amount of $17,300.18 which he did on the same day, as 
evidenced by his client trust ledger attached as Exhibit 5 to this 
agreed statement of facts. The Solicitor took a further $11,902.60 
on account of fees on May 21, 1992 and a further amount of $2,000 on 
June 2, 1992. 

19. The Solicitor did not seek Mrs. Ramsbottom' s authority to 
borrow the funds referenced in paragraph 5 above to pay his fees, 
nor did he ever advise either Mrs Steed or Mrs. Ramsbottom of his 
intention to do so. In fact the Solicitor has never told Mrs. 
Ramsbottom of the loan from Mrs. Steed. The Solicitor also admits 
that he did not send Mrs. Ramsbottom an account for the monies 
withdrawn as fees although the Law Society auditor did find an 
original account in the Solicitor's file during the course of his 
audit, a copy of which is attached as Exhibit 6 to this agreed 
statement of facts. 

20. The Solicitor advised Mrs. Ramsbottom by telephone on the 8th 
day of May, 1992 that the gross offer for her was $52,225.00 to 
settle her husband's litigation, that his fees in the matter would 
be approximately $12,000.00 and that would net her $40,000.00 or a 
little more, which terms she approved and authorized as evidenced by 
the Memorandum dated the 12th day of May, 1992 as Exhibit 7 and 
confirmed by reporting letter dated the 13th day of May, 1992, a 
copy of which is attached as Exhibit 8 to this agreed statement of 
facts. 

21. The Solicitor disbursed $35,000 of the approximate $44,000 
that remained of the settlement funds to other clients as follows: 

May 21/92 Pan American Holdings $10,000.00 
May 21/92 Transfer to W.H.F. Construction 
and Equipment Ltd. ajc 5,000.00 
May 21/92 Transfer to W.H. F. Construction 
and Equipment Ltd. ajc 
(both amounts paid to company) 10,000.00 
May 21/92 Transfer to FinlasonjReid/Dhamalie afc 
(paid to Security Trust Company) 5,304.00 
May 22/92 Transfer to Richard Facey ajc 
(paid to client) 4.696.00 

$35.000.00 

22. All of the transfers are evidenced only by promissory notes, 
copies of which are attached collectively as Exhibit 9 to this 
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agreed statement of facts. 

23. The Solicitor reported to Mrs. Ramsbottom regarding the 
particulars of the settlement, Exhibit 8. He did not report to her 
about the advances, of funds set out in paragraph 7 above 
(reproduced at pages 12 to 13 above], he did, however, send the 
payments set out in paragraph 35 below under cover of various 
letters. 

24. The Solicitor paid Mrs. Ramsbottom $6,040.22 shortly after 
receipt of the settlement funds and further amounts as detailed in 
paragraph 35 below. 

2 5. The Solicitor and Mrs. Ramsbottom will both give evidence 
regarding the Solicitor's authority to make investments of Mrs. 
Ramsbottom's monies. Mrs. Ramsbottom will give evidence that she 
did not give the Solicitor authority to invest her funds. It would 
be Mrs. Ramsbottom's evidence and that of her son, Wayne Smith, that 
it was during a telephone conversation between Mr. Smith and the 
Solicitor during July 1992 that the Solicitor disclosed the fact of 
the "investments" being made. 

26. Mrs. Ramsbottom retained counsel, Mr. Uukkivi in late November 
1992, to secure the return of the remaining funds. Mr. Uukkivi 
wrote to the Solicitor by letter dated December 9, 1992 advising 
that he had been retained by Mrs. Ramsbottom requesting an 
accounting of all funds by the Solicitor on behalf of Mrs. 
Ramsbottom, among other things. A copy of Mr. Uukkivi's December 9, 
1992 letter is attached as Exhibit 10 to this agreed statement of 
facts. The Solicitor responded by letter dated December 17, 1992 in 
which he enclosed a cheque in the amount of $1,000 payable to Mrs. 
Ramsbottom. The Solicitor did not address any of the issues raised 
in Mr. Uukkivi' s December 9 letter; however, the Solicitor did 
explain some of the circumstances of the investments on the 
telephone. 

27. Mr. Uukkivi wrote to the Solicitor again by letter dated 
January 11, 1993, a copy of which is attached as Exhibit 11 to this 
agreed statement of facts. 

28. The Solicitor responded by letter dated January 15, 1993, 
under cover of which he enclosed the Ramsbottom accident file. 

29. The Solicitor wrote to Mr. Uukkivi again on January 18, 1993 
providing a somewhat more detailed review of Mrs. Ramsbottom's file. 
A copy of the Solicitor's January 18, 1993 letter is attached as 
Exhibit 12 to this agreed statement of facts. 

30. Mr. Uukkivi responded by letter dated January 25, 1993, a copy 
of which is attached as Exhibit 13 to this agreed statement of 
facts. Mr. Uukkivi reiterated his request for information as to the 
current status of Mrs. Ramsbottom's funds. 

31. Mr. Uukkivi wrote to the Solicitor again on January 27 and 
February 9, 1993. In these letters Mr. Uukkivi addressed the issue 
of a lack of formal accounting to Mrs. Ramsbottom. Copies of these 
letters are attached collectively as Exhibit 14 to this agreed 
statement of facts. 
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32. Mr. Uukkivi and the Solicitor spoke on February 19, 1993. 
During their conversation the Solicitor assured Mr. Uukkivi that he 
would provide the information sought in the previous correspondence 
in writing. The Solicitor offered to enclose in his letter of 
requiring a cheque in the amount of $2,000 by way of a payment to 
Mrs. Ramsbottom. The Solicitor indicated to Mr. Uukkivi that this 
information would be provided on February 22, 1993. 

33. By letter dated February 23, 1993, the Solicitor provided Mr. 
Uukkivi with copies of the promissory notes evidencing the 
indebtedness as set out in paragraph 5 of the agreed statement of 
facts. The Solicitor wrote to Mr. Uukkivi again on April 28, 1993 
by way of letter in which he enclosed a cheque in the amount of 
$4,430.00, a copy of both letters are attached collectively as 
Exhibit 15 to this agreed statement of facts. 

34. By letter dated March 1, 1993, Mr. Uukkivi wrote to the 
Solicitor confirming their conversation and advising that the 
information had not been provided as promised. A copy of Mr. 
Uukkivi's March 1, 1993 letter is attached as Exhibit 16 to this 
agreed statement of facts. 

35. The Solicitor has made payments to Mrs. Ramsbottom as follows: 

May/June 1992 
July 16, 1992 
July 20, 1992 
August 4, 1992 
August 19, 1992 
September 16, 1992 
September 30, 1992 
October 7, 1992 
December 17, 1992 
February 23, 1993 
April 29, 1993 

$6,040.22 
478.50 

1,000.00 
1,000.00 
1,200.00 
1,000.00 
1,000.00 
4,000.00 
1,000.00 
2,000.00 
4,430.00 

The Solicitor characterizes the July 16, 1992 payment in the amount 
of $478.50 as a payment of two months interest on some of the monies 
advanced in paragraph 7. 

36. By the Solicitor's own calculation, as at the April 29, 1993, 
there remained an amount outstanding to Mrs. Ramsbottom of 
$19,273.12. 

37. Mrs. Ramsbottom commenced an action for repayment of the sums 
owed to her. Copies of the pleadings are attached collectively as 
Exhibit 17 to this agreed statement of facts. 

38. Mrs. Ramsbottom owed her children money which she had borrowed 
from time to time to maintain herself. By February 1994 she owed 
$4,000 in rent to her landlord. Mrs. Ramsbottom's sole source of 
financial support is a disability pension of $760 per month. She 
cannot work both as a result of a heart attack she suffered in July 
1991 and because of a progressive lung disease. 

39. The litigation between the Solicitor and Mrs. Ramsbottom is 
now settled. The matter was settled on the basis of a $25,000.00 
payment to Mrs. Ramsbottom in full settlement of her claim comprised 
of a principal amount of $18,000.00 with the remainder representing 
interests and costs. The Society accepts the fact that full 
restitution has been made to Mrs. Ramsbottom. 
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(b) Viva Voce Evidence 

Ruth Ramsbottom testified that she has a grade ten education. After 
leaving school she worked at Davis Leather in Newmarket for eight years. She 
married in 1956 and had eight children. She and her husband divorced. She was 
married again, to Floyd Ramsbottom, in 1976. 

Mrs. Ramsbottom and her second husband worked as superintendents at an 
apartment building on Holland Street in Bradford. They met the Solicitor there 
in 1980, when the Solicitor was involved in purchasing the apartment building on 
behalf of a syndicate of investors. 

Floyd Ramsbottom was injured in a bus accident in 1985. Mr. and Mrs. 
Ramsbottom retained the Solicitor to pursue a claim for damages for personal 
injuries on their behalf. Mr. Rambottom died in March 1991, before the claim was 
resolved. 

Mrs. Ramsbottom confirmed that in May 1992 the Solicitor informed her by 
telephone that he had received a settlement offer, and that after his fees of 
approximately $12,000 were deducted she would receive $40,000 or a little more 
if she accepted the offer. She also confirmed that she authorized the Solicitor 
to accept the settlement offer. 

Mrs. Ramsbottom also testified that she told the Solicitor during the 
telephone conversation that she needed the money to pay bills and to pay back 
loans from her children. She added that she had no savings at the time. She 
arranged to attend at the Solicitor's office to sign documents in connection with 
the settlement. 

A few days later, Mrs. Ramsbottom testified, her son Wayne Smith drove her 
to the Solicitor's office. 

Mrs. Ramsbottom testified that after she signed the settlement documents 
she asked the Solicitor when she would be receiving the settlement funds, and 
that he told her it would be about ten to fourteen days. She added that he asked 
her whether she needed any money at the present time and she said she did. She 
testified that he asked her to give him a round figure, that she said she needed 
$5000 or more, and that he gave her a cheque for $6000. (As mentioned below, 
Mrs. Ramsbottom in fact received this cheque about three weeks later.) 

Mrs. Ramsbottom testified that she owed money for rent and had lost her 
telephone because she had not paid telephone bills. She also testified that the 
cable television had been cut off, and that she had drugs to pay for. Her income 
at the time was $691 a month from the Canada Pension Plan. 

Mrs. Ramsbottom testified that she understood that the balance would be 
sent to her as soon as the Solicitor received it. She testified that when she 
met with the Solicitor they had no discussion about obtaining a loan to pay the 
Solicitor's fee. She added that she is not familiar with what mortgages or 
promissory notes are. 

Approximately three weeks later Mrs. Ramsbottom received a cheque in the 
amount of $6,040.22 under cover of a letter from the Solicitor dated June 2, 
1992. Upon receiving this cheque, Mrs. Ramsbottom testified, she expected the 
balance would be sent to her as soon as the Solicitor received it. 

She testified that she had no other discussions with the Solicitor at any 
other time concerning what she wanted to do with the settlement funds. 
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Mrs. Ramsbottom testified that she had to phone "many, many times and 
actually nearly begged to have my money sent to me." Apart from the $6,040.22, 
she received money from the Solicitor "in bits and drabs". She testified that 
the Solicitor "would take his time in sending it and then I would have to have -­
my son would phone down". 

Mrs. Ramsbottom testified that she did not receive all of her money back 
as a result of those telephone calls. In November 1992 she retained another 
lawyer, Indrek Uukkivi, who eventually commenced an action to recover Mrs. 
Ramsbottom's funds. Eventually, she testified, she received payment of all the 
funds owing to her. 

On cross-examination Mrs. Ramsbottom denied that she knew that in addition 
to handling law suits the Solicitor also invested money for clients. She 
acknowledged that when she met with the Solicitor she did not say that she owed 
money to her children, but rather just that she owed money. 

She denied that the plan at that time was to get an amount of money for her 
immediately, to pay her debts, and to leave the balance of the money invested so 
that she had a higher monthly amount to spend than she would have on her $691 
pension. 

Mrs. Ramsbottom acknowledged that in July, August and September she asked 
for further money - on two occasions to pay money owed to her daughter - and that 
the Solicitor complied with these requests. She testified that throughout this 
period "I was wondering why I wasn't getting my own money so I could divvy it out 
myself and use it for myself". 

Mrs. Ramsbottom denied that she had agreed with the Solicitor that he would 
carry out an arrangement by which he would hold the balance of the insurance 
monies less the $6,000 and give her monthly interest payments to increase her 
income: "No, no, no. I wanted all my money at once and he told me as soon as it 
comes through, within the week to -- ten to fourteen days, that I would receive 
it. I didn't expect to get it in little dribs and drabs." 

Mrs. Ramsbottom denied discussing working out interest rates with the 
Solicitor when she was in his office. 

Mrs. Ramsbottom's son, Wayne Smith, was also called by the Law Society's 
counsel to give evidence. He testified that in 1992 he lived next door to his 
mother in Newmarket. He was aware of his mother's financial situation at the 
time. She was $5000-$6,000 behind in her rent and owed about $900 to Bell 
Canada, which had disconnected her telephone service. She also owed a small 
amount to Mr. Smith himself, who had paid her cable bill so that she was able to 
watch television. Mr. Smith added that his mother used to eat supper at his home 
most of the time, and that his sister took her to the food bank a few times. Mr. 
Smith also testified that his mother has a bad heart condition and that, even 
after the law suit was settled, there were a few times when she did not even have 
any money to buy her medication. 

Mr. Smith testified that on one occasion after the law suit was settled he 
went into his mother's house for a visit and she was crying at the table. When 
he asked her what was wrong she told him that she did not have any money. He 
asked about the money from the settlement and she said that she almost had to beg 
the Solicitor to get money, and that she had phoned and phoned and hadn't gotten 
any. 

Mr. Smith testified that he accordingly took it upon himself to telephone 
the Solicitor and that the Solicitor sent her a cheque for $1,000 or $1,500. 
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When he was asked whether the Solicitor had provided any explanation for 
why he wasn't sending Mrs Ramsbottom's money as quickly as she wanted it, Mr. 
Smith responded that the Solicitor had just said that it was invested. Mr. Smith 
added that when he asked the Solicitor who had approved the investment, the 
Solicitor responded, "well, I took it in your mother's best interest". 

Mr. Smith testified that he spoke to the Solicitor on four or five other 
occasions "to try and get my mother some money". Eventually, Mr. Smith testified 
he telephoned Mr. Uukkivi, a personal friend, and asked him as a favour to look 
into the problem. 

On cross-examination Mr. Smith agreed that when he called the Solicitor he 
would ask for a certain amount of money that his mother needed to pay debts that 
were accumulating, and that he did not ask for the whole amount to be paid. He 
explained that neither he nor his mother had any idea how long it took for money 
to come in from the settlement of a law suit. He testified that he learned that 
the Solicitor had invested the money only during one particular telephone 
conversation with the Solicitor, at which time Mr. Smith asked why it was taking 
so long for the settlement money to come in. Mr. Smith testified that "that's 
when he told me that he had invested it in her best interests. When I got off 
the 'phone I asked my mother about that and she said she had no -- she signed no 
papers or had no conversation about the money to be invested." Mr. Smith 
testified that it was as a result of this discussion that he sought Mr. Uukkivi's 
assistance. 

The Solicitor testified that after Mr. Ramsbottom's claim was settled on 
the basis of a net payment to Mrs. Ramsbottom of $41,000, Mrs. Ramsbottom came 
into his office, and "I asked what she wanted, how much she wanted." He 
testified that Mrs. Ramsbottom said that she only needed $6,000. He added that 
Mrs. Ramsbottom had known that he had handled investments for people, and that 
she was concerned about getting sufficient income for the next year or two. He 
testified that they had a discussion about interest rates, that Mrs. Ramsbottom 
asked him to invest the money for her because she wanted income. Unfortunately, 
he added, it turned out that her children needed money, and he responded to 
several requests over the next few months that amounts ranging from $1,000 to 
$4,000 be paid to Mrs. Ramsbottom out of the invested funds (as particularized 
in paragraph 35 of the Agreed Statement of Facts above). 

The Solicitor added that Mrs. Ramsbottom knew as a result of a discussion 
that he had with her that the persons and companies to whom her money was loaned 
(as listed in paragraph 21 in the Agreed Statement of Facts above) were clients 
of his. (These persons and companies included Pan American and 
Reid/Dhamalie/Finlason.) 

The Solicitor testified that some of the investments flourished but others 
did not because they went into real estate investment at a time when real estate 
values were deteriorating. 

When he was contacted by Mr. Uukkivi, the Solicitor testified, he told Mr. 
Uukkivi that the best he could possibly do was try to sort it out and pay about 
$1,000 a month. That was not satisfactory to Mr. Uukkivi, so he sued. 

On cross examination the Solicitor acknowledged that his correspondence to 
Mrs. Ramsbottom at the relevant time does not confirm that he was instructed by 
her to invest any part of the settlement funds on her behalf, let alone confirm 
her authority to loan her funds to the particular borrowers involved, who were 
clients. He did not send her copies of the promissory notes that were the only 
security for the investments, and sent no reporting letter concerning the 
investment. 
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The litigation was settled on May 11, 1992, and the Solicitor deposited the 
settlement funds into his mixed trust account on May 21, 1992. As acknowledged 
in paragraphs 18 and 19 of the Agreed Statement of Facts, on May 15, 1992 the 
Solicitor arranged for his client Jeanette Steed to loan funds to Mrs. 
Ramsbottom, so that the Solicitor could withdraw money for fees in the amount of 
$17,300.18, which he did on the same day. He acknowledged that he did not seek 
Mrs. Ramsbottom's authority to borrow these funds to pay his fees, and he did not 
inform either Mrs. Steed or Mrs. Ramsbottom of his intention to do so at any 
time. 

As set out in paragraph 21 of the agreed statement of facts, the Solicitor 
disbursed $35,000 of the approximately $44,000 that remained of the settlement 
funds to other clients on May 21. On cross-examination the Solicitor 
acknowledged that it was only on June 1, 1992 that he finally sent Mrs. 
Ramsbottom the $6,000 (in fact $6,040.22) that she had told him that she needed. 

The essential issue that the Panel is called upon to determine is whether 
the Solicitor was authorized by Mrs. Ramsbottom to invest approximately $35,000 
of the settlement funds by way of loans to other clients of the Solicitor. If 
he diverted Mrs. Ramsbottom's funds to the benefit of his other clients without 
Mrs. Ramsbottom's authority the complaint of misapplication will have been made 
out. 

The Panel considered Mrs. Ramsbottom' s testimony to be credible and 
convincing. The Panel also considered the documentation available from the 
Solicitor's file to be entirely consistent with the evidence of Mrs. Ramsbottom 
and Mr. Smith. 

The Solicitor carefully documented Mrs. Ramsbottom's instructions to settle 
her husband's law suit, both in the form of a memorandum to file dated May 12, 
1992 and in a letter to Mrs. Ramsbottom dated May 13, 1992. In the May 13 letter 
the Solicitor confirmed that it was on May 11, 1992 that Mrs. Ramsbottom attended 
at his office to sign a release. 

In neither his memorandum to file dated May 12, 1992 (confirming 
instructions to settle received on May 8, 1992) nor in his letter of May 13, 1992 
did the Solicitor make any reference to his having received instructions to 
invest any part of the settlement funds on Mrs. Ramsbottom's behalf. In the 
letter of May 13 he wrote that "I am advised that the settlement funds should be 
through within a week or two and I shall let you know as soon as I hear." 

Again, when the Solicitor wrote to Mrs. Ramsbottom to provide her with a 
cheque for $6,040.22, approximately two weeks after he invested the balance of 
her funds, he made no reference to having received her instructions to invest the 
balance of the settlement funds on her behalf. 

Nor are the alleged instructions to invest referred to in any other 
document either prior to or within at least several weeks after the funds were 
advanced to the Solicitor's other clients on May 21, 1992. 

As Mr. Mark pointed out in argument, beginning on July 16, 1992 the 
Solicitor wrote to Mrs. Ramsbottom to forward monthly payments of interest. It 
would have been apparent to a client more sophisticated that Mrs. Ramsbottom that 
she was receiving interest on invested funds. It was by no means clear to the 
Panel that Mrs. Ramsbottom concluded from this correspondence that her money had 
been invested by the Solicitor. The Panel accepts Mr. Smith's evidence that it 
was only during the telephone conversation with the Solicitor some months after 
the original investments that he learned that the Solicitor had invested his 
mother's money, and that neither he nor his mother knew how long it took for 
funds from the settlement of a law suit to be paid. 
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The Panel also considered it highly improbable that Mrs. Ramsbottom, who 
had debts that were significant to her and who was having difficulty managing to 
pay for even the necessities of life would authorize her lawyer to invest funds 
that she needed to persons involved in a project that by May 1992 could only be 
considered speculative. 

Mr. Mark submitted that in investing Mrs. Ramsbottom's funds the Solicitor 
was acting not as a lawyer but as a scrivener, that is, as an agent to whom 
property is entrusted by others for the purpose of lending it out at an interest 
payable to his principal. It follows, Mr. Mark contended, that even if the Panel 
is satisfied that the Solicitor invested the funds without Mrs. Ramsbottom's 
instructions, he cannot be found guilty of professional misconduct; rather, if 
anything, he is guilty of conduct unbecoming a barrister and solicitor. 

The Panel rejects this argument. It is clear that Mrs. Ramsbottom regarded 
the Solicitor as her lawyer, and that it was in that capacity that he was 
retained to act on Mr. Ramsbottom's personal injury claim. The investment of the 
settlement funds, in the Panel's view, is properly regarded as part of a 
continuing solicitor-client relationship, rather than being outside the 
Solicitor's professional responsibilities. The Solicitor's letter of August 19, 
1992 in which the Solicitor writes, on his law firm's letterhead, "I act on 
behalf of Mrs. Ramsbottom" is entirely consistent with this conclusion. 

The Panel is accordingly satisfied, on the basis of evidence that it 
considers both cogent and of clear and convincing weight, that particular 2(a) 
in Complaint 0189/93 has been made out. 

2(b) Complaint 0189/93 -Alleged Misapplication of $89,131.13 
from Phyllis Winters Estate 

Particular 2(b) of complaint 0189/93 reads as follows: 

"On or about June 11, 1992, [the Solicitor] misapplied $89,131.13 
more or less from the estate of Phyllis Winters." 

(a) Asreed Statement of Facts 

In one of the Agreed Statements of Facts that the Panel admitted into 
evidence the parties agreed as follows: 

40. Phyllis Winters died on May 9, 1992. The Solicitor was a co­
executor and solicitor of her estate. Ralph Gibson, a fellow member 
of Ms. Winters' church, was named as the other co-executor. 

41. Letters of probate were issued on May 29, 1992. The entire 
residue of Ms. Winters' estate was to be paid to the Watch Tower 
Bible & Tract Society of Canada. The Estate consisted mainly of 
bank accounts. On June 9, 1992, the proceeds of these accounts 
totalling $109,055.42 were deposited into the Solicitor's trust 
account. A bulk of these funds came from an account at Central 
Guaranty Company of Canada which the Solicitor requested by way of 
letter dated June S, 1992 a copy of which is attached as Exhibit 18 
to this agreed statement of facts. 

42. The Solicitor disbursed the bulk of the Estate's funds as 
follows, as is shown by the trust ledger account attached as Exhibit 
19: 
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Transfer to Ronald Hodgins ajc 
Transfer of Classic Delivery Services afc 

(Reid/Dhamalie) 

$14,001.49 
5,417.76 

(iii) June 11/92 Transfer of Momm Electric ajc 12,348.32 
33,750.00 
to 

(iv) June 11/92 

(v) June 11/92 

Transfer to Classic Delivery Services afc 
(Reid/Dhamalie) (above transfers all paid 
Jeanette Steed) 

Transfer to Family Home Improvements Ltd. ajc20,000.00 
(funds paid to F. Mott-Trille for fees & 
disbursements) 

(vi) June 12/92 Howard Finlason 3.613.56 

$89 r 131.13 

43. The first three loan amounts set out above were actually paid 
to Jeanette Steed and represented repayment to her of loans to the 
same clients. The fourth payment to her of $33,750 represented the 
quarterly mortgage payment on the second mortgage she held on 2019-
2035 Davenport Road, Toronto. 

44. The $20,000 transfer to Family Home Improvements Ltd. ledger, 
(a client of the Solicitor) was paid to the Solicitor for fees and 
disbursements in the matter of Family Home Improvements Ltd. v. Copa 
et al. The Solicitor's position is that he felt that the loan was 
properly secured in that $30,000.00 had been paid into Court for the 
benefit of Family Home Improvements Ltd. (construction lien 
holdback). Attached collectively as Exhibit 20 to this agreed 
statement of facts are the Reasons for Decision of Master Clarke 
(2), and Authorization and Direction of Family Home Improvements and 
the Order of Master Clarke. The $30,000.00 was paid out of Court to 
Family Home Improvements Ltd. in March 1994 and the loan plus 
interest for a total of $25,465.66 was repaid in full on March 24, 
1994 after a pending appeal was dealt with. 

45. The Solicitor also took $5,000 in executor's fees and 
$8,579.23 in legal fees in June 1992. The Solicitor borrowed 
$3,000.00 from his co-executor, Ralph Gibson, whose evidence would 
be that the Solicitor advised him the money would be to pay probate 
fees. However, the probate fees were actually only $550.00 and the 
balance of the $3,000.00 was used to pay part of the Solicitor's 
fees. The Solicitor repaid Mr. Gibson the $3,000.00 by cheque under 
cover of letter dated June 10, 1992. 

46. In June 1992, Mr. Gibson also received a payment of $5,000.00 
representing executor's fees. A further payment of approximately 
$1,286.91, was made to Ralph Gibson on June 9, 1992 to reimburse him 
for expenses incurred in respect of Ms. Winters. 

4 7. After the events regarding this estate came to light, the 
Watch Tower demanded the return of funds paid to Mr. Gibson from 
him. By letter dated March 3, 1993, the Watch Tower Society 
acknowledged Mr. Gibson's return of the cheque in the amount of 
$1,286.91 representing amounts incurred by him in relation to the 
administration of the estate. The Watch Tower Society is still 
seeking return of his executor's fees pretaken. The Solicitor takes 
the position that the $1,286.91 payment to Mr. Gibson was for a debt 
legitimately owed by the Estate. The [Law] Society would not offer 
any evidence to the contrary. 
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48. The Solicitor did not advise Mr. Gibson that it was improper 
to take executor's fees prior to the passing of accounts of the 
estate and Mr. Gibson would not have done so had he been provided 
with this advice by the Solicitor. The principles set out in ~ 
Knoch (1982), 12 E.T.R. 162 were not followed. 

49. During the Society's investigation of this matter, the 
Solicitor advised the Law Society's examiner that the Watch Tower 
Society was aware it was a beneficiary of the Estate through the co­
executor, Ralph Gibson. The Watch Tower Society denies that this 
was the case. On October 28, 1992, the examiner spoke with the 
Watch Tower Society's Secretary-Treasurer, Andre F. Ramseyer. Mr. 
Ramseyer advised that the Watch Tower Society had no knowledge it 
was a beneficiary of the estate. 

50. On November 3, 1992, the same examiner spoke with the co­
executor of the Estate, Ralph Gibson. Mr. Gibson advised that he 
had no idea the Estate's funds were being loaned to other clients of 
the Solicitor's law practice. He assumed the funds had already been 
disbursed to the Watch Tower Society because the Solicitor was 
dealing with all legal matters of the Estate. The Solicitor did 
report to Mr. Gibson by letter dated June 9, 1992 forwarding a copy 
of the notice to creditors appearing in the Globe & Mail with 
distribution to be made after September 21, 1992. 

51. The Watch Tower Society wrote to the Solicitor by letter dated 
November 6th, 1992 requesting the status of the Antoniuk, Finlay and 
Winters estates, a copy of the Watch Tower Society's November 6th, 
1992 letter is attached as Exhibit 21 to this agreed statement of 
facts. The Solicitor provided the Winters file in its totality 
including the trust ledger to the Watch Tower Society on November 
12, 1992. 

52. The Solicitor provided an accounting to the Watch Tower 
Society on April 7, 1994, a copy of which is attached as Exhibit 22 
to this agreed statement of facts. This was the only written 
accounting provided by the Solicitor. 

53. The Momm loan of $12,384.21 (together with interest of 
$3 9 8 • 49) was paid and forwarded to the Watch Tower Society on 
November 10, 1992. In addition, a payment of $1,286.91 was made on 
March 1, 1993. A recent payment of $25,465 was made on March 24, 
1994. 

54. The Watch Tower Society maintains that it is owed $60,030.24 
from the Winters Estate. The Solicitor disputes that at least 
$1, 4 7 3. 88 representing disbursements is owing. As well, the 
Solicitor disputes his obligation to repay the executor's fees 
taken. His position is set out in a letter to the Watch Tower 
Society dated April 20, 1994, a copy of which is attached as Exhibit 
23 to this agreed statement of facts. The Solicitor corresponded 
further with the Watch Tower Society by letter dated June 7, 1994, 
a copy of which is attached as Exhibit 24 to this agreed statement 
of facts. The Watch Tower Society responded by letter dated June 
11, 1994, a copy of which is attached as Exhibit 25 to this agreed 
statement of facts. 
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(b) Viva Voce Evidence 

Andre Ramseyer testified that between 1980 and the end of 1994 he was 
employed as the Financial Comptroller and Secretary-Treasurer of the Watch Tower 
Society. The Watch Tower Society promotes the objectives of the Jehovah's 
Witness religion. Mr. Ramseyer testified that as Secretary-Treasurer his 
responsibilities included handling estates in which the Watch Tower Society was 
designated as a beneficiary. 

During the fifteen years that he had these responsibilities, Mr. Ramseyer 
testified, he generally learned of bequests through the executor of the estate 
or the estate's solicitor. On some occasions he learned of the bequests from the 
Office of the Public Trustee. He was generally informed of such a bequest within 
a month of the testator's death, he testified. 

Mr. Ramseyer testified that he has known the Solicitor for approximately 
40 years. Although Mr. Ramseyer held a number of positions in foreign countries 
early in his career, he testified that he has had more contact (though not 
extensive contact) with the Solicitor since he (Mr. Ramseyer) returned to Canada 
22 years ago. He testified that the Solicitor (who is also of the Jehovah's 
Witness faith) has been involved in approximately 20 to 24 estates over the last 
20 years. 

Mr. Ramseyer testified that though Phyllis Winters died on May 9, 1992, and 
letters probate were issued on May 29, 1992, he did not learn about the bequest 
to the Watch Tower Society in Mrs. Winters' will until October 28, 1992 (more 
than four months after the funds were transferred to the persons listed in 
paragraph 42 of the Agreed Statement of Facts, and after the executor's fees and 
legal fees specified in paragraph 45 of the Agreed Statement of Facts were paid 
to the Solicitor). Mr. Ramseyer testified that he learned of the bequest only 
when he received a telephone call from Daniel Pole (who was a lawyer associated 
with the Solicitor in practice at the time, and who had also done legal work for 
the Watch Tower Society) and William Edward of the Law Society. 

Mr. Ramseyer also testified that the following day he received a telephone 
call from the Solicitor. The Solicitor told Mr. Ramseyer during this 
conversation that he should take note of the Winters estate, Mr. Ramseyer 
testified, and added that funds belonging to the estate had been invested in 
short term investments that would be coming due soon. Mr. Ramseyer testified 
that the Solicitor told him that he (the Solicitor) and Mr. Ralph Gibson were the 
co-executors of the estate and that the Watch Tower Society should have its funds 
before very long. 

Mr. Ramseyer also testified that when the Solicitor sent the letters 
probate to the Watch Tower Society with his notification that he was handling the 
estate, Mr. Ramseyer noticed that the letters probate were notarized by the 
Solicitor's associate, Mr. Pole. He added that Mr. Pole was not acting under the 
authority of the Watch Tower Society in dealing with the Winters estate. 

Mr. Ramseyer testified that the Winters estate was very straightforward. 
The assets, which were valued at approximately $109,000, were in the form of 
three or four savings accounts in a bank and a couple of guaranteed investment 
certificates, and that these were transferred to the Solicitor's trust account. 

Ralph Gibson, who was the Solicitor's co-executor, was also called as a 
witness by the Law Society's counsel. He is 66 years old, and was employed as 
a contractor prior to his retirement. 

Mr. Gibson testified that he and Mrs. Winters were members of the same 
Jehovah's Witness congregation, and that he had known her for approximately 
twenty years prior to her death on May 9, 1992. 
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Mr. Gibson testified that he has known the Solicitor for approximately 
thirty years, and that almost thirty years ago Mr. Gibson was the executor of 
another estate for which the Solicitor did the necessary legal work. In that 
case, again, the Watch Tower Society was a beneficiary. 

In the case of the Winters estate, Mr. Gibson testified, he and the 
Solicitor were co-executors, and the Solicitor also served as the estate's 
lawyer. Mr. Gibson testified that his own responsibilities, as discussed with 
the Solicitor, included going through Mrs. Winters' personal belongings, selling 
her furniture, and notifying her landlord of her death. 

Mr. Gibson testified that under cover of a letter dated June 9, 1992 from 
the Solicitor he (Mr. Gibson) received a cheque that represented payment of 
executor's fees in the amount of $5,000 together with $286.91 to reimburse him 
for expenses. Mr. Gibson testified that he had not requested that his fees be 
paid at that time. 

Mr. Gibson testified that he had no further involvement with the estate, 
and that he concluded that the estate had been wound up because his executor's 
fees had been paid. 

Mr. Gibson testified that he had assumed that it was the Solicitor's 
responsibility to notify the Watch Tower Society of Mrs. Winters' bequest. Mr. 
Gibson added that he had no discussions with the Solicitor about how the estate 
funds were being handled, or about the estate funds being loaned to third 
parties. He first learned that funds from the estate had been loaned to other 
clients of the Solicitor's law practice in early November 1992, when William 
Edward of the Law Society informed Mr. Gibson of the loans. 

The Solicitor testified that his associate, Daniel Pole, had moved to the 
Toronto area from New Brunswick, where he had handled litigation for the Watch 
Tower Society. He further testified that Glen How, who was employed as senior 
counsel to the Watch Tower Society at the relevant time, had proposed that Mr. 
Pole handle all estates work for the Watch Tower Society in appreciation for the 
sacrifice that Mr. Pole had made in relocating to Ontario. 

The Solicitor testified that Mr. Pole had notarized a copy of Ms Winters' 
will for the purpose of obtaining probate. The Solicitor explained that he could 
not notarize the document himself because he was an executor of the estate. 

The Solicitor testified that he found it peculiar that Mr. Edward of the 
Law Society would communicate with Mr. Ramseyer to determine whether he was aware 
of the Winters estate, in view of the fact that Mr. Pole was familiar with it. 

The Solicitor also testified that Mr. Gibson agreed to look after Ms 
Winters' apartment and to make funeral arrangements, while the Solicitor agreed 
to handle investments. 

The Solicitor testified that not all of the persons to whom he loaned money 
on behalf of the Winters estate repaid those loans, and that the Solicitor's 
family raised enough money to write a certified cheque to the Watch Tower Society 
for approximately $51,000, which was eventually accepted in full and final 
settlement of the Watch Tower Society's claim against the Solicitor arising out 
of his handling of the Winters estate. 

In cross-examination the Solicitor acknowledged that there were no 
creditors of Ms Winters' estate; no one responded to the advertisement for 
creditors that the Solicitor placed in the newspaper. He also acknowledged that 
he did not provide his co-executor, Mr. Gibson, with particulars of the loans 
that he made on the estate's behalf, though he testified that Mr. Gibson knew 
that estate funds were going to be invested. He testified that he thought that 
the Watch Tower Society would be paid more quickly than it in fact was. 
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Judy Kelly, who worked as the Solicitor's secretary for approximately 25 
years, was also called as a witness by the Solicitor's counsel. She testified 
that she prepared a notarial certificate to be attached to a copy of Mrs. 
WinterS!' will that was admitted to probate; that she prepared the notarial 
certificate in Mr. Pole's name because the Solicitor was a co-executor and could 
not notarize the certificate; that she took the document into Mr. Pole's office 
with the original and asked him to sign the notarial copy because the Solicitor 
could not; that Mr. Pole flipped over to the notarial page and looked at it and 
said "Ah, yes, the Winters estate"; and that Mr. Pole signed the notarial copies 
and returned the documents to her. 

Daniel Pole was called by counsel for the Law Society in reply. He 
testified that he was called to the bar in 1987 in New Brunswick and 1991 in 
Ontario. When he moved to Ontario he practised in association with the 
Solicitor for approximately two years. His practice has, at all times, been 
primarily litigation, though when he was associated with the Solicitor he also 
handled the odd real estate deal or estate, he testified. 

Mr. Pole testified that he handled litigation work for the Watch Tower 
Society while he was associated with the Solicitor. He was not having any 
discussions at about that time, he testified, about doing solicitor's work on 
estates in which the Watch Tower Society was named as a beneficiary. He was 
involved in two estates in which there were litigation issues, he added. 

Mr. Pole testified that he first learned of the Winters estate in the fall 
of 1992 when he was approached by Mr. Edward of the Law Society and asked whether 
he would be willing to co-sign cheques written on the Solicitor's mixed trust 
account. He added that though he now understands that he signed a notarial 
certificate attached to a copy of Ms Winters' will, he had no memory of that at 
the time. He testified that Judy Kelly must be mistaken if she said that he 
recognized the Winters estate when he was asked to notarize the notarial 
certificate. 

Mr. Pole testified that when he was approached by Mr. Edward in the fall 
of 1992 he and Mr. Edward telephoned Mr. Ramseyer, who said that he had not heard 
of the Winters estate (or the Antoniuk or Finlay estates, either). Mr. Pole 
added that he told the Solicitor in the parking lot that the Solicitor better do 
something, and that if he did not Mr. Pole would have to do something himself 
when he returned from a business trip approximately a week later. (This 
conversation explains the Solicitor's telephone call to Mr. Ramseyer on the 
following day, October 29, 1992.) 

The Panel considered the fact that in her will Ms Winters conferred a very 
general power to invest on her co-executors. The Panel also accepts that the 
Solicitor and Mr. Gibson agreed upon a very natural division of labour that was 
based upon a model that they had adopted almost 30 years earlier when Mr. Gibson 
was an executor and the Solicitor was the estate lawyer for another estate. On 
this model, Mr. Gibson did the physical work of collecting and disposing of Ms 
Winters' furniture and personal property, while the Solicitor did the necessary 
legal work. On such a division of responsibility, the task of arranging for 
estate funds to be invested if necessary would no doubt have fallen to the 
Solicitor. 

In the Panel's view, however, it does not follow that the Solicitor should 
be absolved of responsibility for informing his co-executor and the beneficiary 
of the estate, the Watch Tower Society, of the loans of estate funds that he made 
to other clients. The Solicitor's failure to inform Mr. Gibson of the 
investments is particularly surprising in light of the fact that he informed Mr. 
Gibson in writing that he had advertised for creditors, and even that he had paid 
two accounts that totalled less than $60. 
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The Panel accepts Mr. Pole's evidence that he was not seized of 
responsibility for the Winters estate on behalf of the Watch Tower Society. The 
fact that he signed the notarial certificate that accompanied the application for 
probate is in no way inconsistent with Mr. Pole's evidence on this point. It is 
clear from the evidence of the Solicitor and his secretary, Judy Kelly, that the 
reason Mr. Pole was asked to notarize the notarial copy of Mrs. Winters' will was 
that the Solicitor himself, as a co-executor, could not do so. The Panel does 
not consider Ms Kelly's evidence that Mr. Pole said words to the effect of "Ah, 
the Winters estate" when he was asked to sign the notarial certificate 
necessarily to be inconsistent with his evidence that he had no responsibility 
for the Winters estate on behalf of the Watch Tower Society, and did not remember 
this limited prior involvement with the estate when the estate was drawn to his 
attention several months later. If Ms Kelly inferred that Mr. Pole was familiar 
with the estate when he was asked to sign the notarial certificate, in the 
Panel's view her inference was mistaken. 

The Panel accepts Mr. Ramseyer's evidence that he first learned of the 
Winters estate on October 28, 1992, and that the first communication that the 
Watch Tower Society received from the Solicitor concerning the estate was in the 
form of a telephone call from the Solicitor to Mr. Ramseyer the following day, 
October 29, 1992. 

In light of the uncertain state of the Davenport Road project in which the 
Solicitor's other clients had invested, the Solicitor's investment of the Winters 
estate's funds in June 1992 can only be regarded as risky. What is lacking in 
the evidence led on behalf of the Solicitor is any explanation why the Winters 
estate's funds should have been invested at all, rather than being distributed 
to the beneficiary. Even if such an explanation had been forthcoming, the only 
plausible explanation for why the estate funds would be loaned to the persons 
listed in paragraph 42 of the Agreed Statement of Facts would be to benefit other 
clients of the Solicitor at the potential expense of the Winters estate and the 
Watch Tower Society. 

Although he was a co-executor of the Winters estate, the estate's funds 
were not the Solicitor's to deal with as if they were his own. The Panel has 
concluded on the evidence that the Law Society has established to the necessary 
degree of certainty that the Solicitor is guilty of professional misconduct in 
that he misapplied $89,131.13 from the estate of Phyllis Winters as alleged in 
paragraph 2(b) of Complaint 0189/93. 

Particular 2(c) of Complaint 0189/93 -
Allesed Misapplication of $65.000 from the Estate of Florence Antoniuk 

Particular 2 (c) of Complaint 0189/93 reads as follows: 

"In or about August 1991, [the Solicitor] misapplied 
$65,000 more or less from the estate of Florence 
Antoniuk." 

(a) Asreed Statement of Facts 

In one of the Agreed Statements of Facts that the Panel admitted into 
evidence the parties agreed as follows: 
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55. The Solicitor acted for Florence Antoniuk in the preparation 
of her will dated April 15, 1991. He also acted for her on the sale 
of her home in the late spring of 1991. The sale proceeds of Mrs. 
Antoniuk's property amount to $252,880.96. The Solicitor invested 
$158,000 of these funds in loans to other clients of his law 
practice pursuant to a direction signed by Mrs. Antoniuk on May 28, 
1991, a copy of which is attached as Exhibit 26 to this agreed 
statement of facts. The monies loaned were as follows: 

( 1) 
(2) 
(3) 

Dresar/Finlason 
Gaetano/Stevenson 
Vlado Dresar 

$120,000.00 
$30,000.00 
$8,000.00 

The Law Society's position is that these loans were not properly 
secured. The Solicitor has produced a copy of an executed 
unregistered mortgage regarding the Dresar ($8,000.00) loan 
regarding a property at 960 Huntingwood Drive, Scarborough, a copy 
of which is attached as Exhibit 27 of this agreed statement of 
facts. The Solicitor's explanation for failing to register the 
mortgage is that this property was in the final stages of severance 
and sale. The Law Society does not accept this explanation. 

56. The Dresar/Finlason loan proceeds were actually paid to Ella 
Stubbs in repayment to her of an earlier loan. Of the funds, loans 
to Gaetano/Stevenson, $16,708.84 was transferred to the Solicitor's 
general account for fees and disbursements. The money lent to Vlado 
Dresar ($8,000.00) was advanced on the security of a promissory 
note. These funds were paid to Pan American Holdings and were 
subsequently repaid. 

57. Following her release from hospital in or about June, 1991, 
Mrs. Antoniuk resided in the home of Wendy and Edward Bober, a small 
two bedroom apartment 99 Tindall Avenue, until her death in that 
apartment on July 15, 1991 at the age of 80. 

58. Prior to Mrs. Antoniuk's death, the Solicitor took $5,309.75 
on account of fees for which he prepared three separate fee billings 
in the amounts of $160.50, $614.20 and $4,695.55. These accounts 
were for the preparation of Mrs. Antoniuk's Will, and the sale of 
her home. Copies of the fee billings are attached as Exhibit 28 to 
this agreed statement of facts. 

59. Under the terms of Mrs. Antoniuk's will, the Watch Tower Bible 
& Tract Society of Canada was to receive $40,000 and the Parkdale 
Congregation of Jehovah Witnesses $1,000. Mrs. Antoniuk's son, 
James Barber, was the residuary beneficiary. Under the terms of the 
will, Edward Bober and Agnes Hanna, both of whom were fellow members 
of the Jehovah Witnesses Kingdom Hall were appointed as co­
executors. 

60. Mrs. Antoniuk's son sought to contest Mrs. Antoniuk's 
testamentary capacity and specifically sought to overturn the 
charitable bequests made. Mr. Barber retained the counsel of Cass, 
Miller & Associates in this regard. The action to set aside the 
will was eventually discontinued. The Society does not allege any 
impropriety on the part of the Solicitor in the preparation of Mrs. 
Antoniuk's revised will. 

61. During the period July 15, 1991 to September 30, 1992, the 
Solicitor's trust ledger account reveals the following transactions: 
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Aug. 1/91 
Aug. 2/91 
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Trust account balance 
Fees and disbursements 
Loan to Hazel Morris 
Loan to Hazel Morris 
Agnes Hanna - Executor's 

Aug. 16/91 Fees and disbursements 
Aug. 21/91 Loan to Reid/Dhamalie/ 

Finlason 
Aug. 26/91 Repayment of Morris loan 
Aug. 29/91 Loan to Reid/Dhamalie/ 

Finlason 
Aug. 28/91 Repayment of Morris loan 
Sept. 12/91 Interest on loan to Pan 

American/Finlason 
Sept. 25/91 Transfer to savings afc 
Nov. 24/91 Disbursements 
Nov. 27/91 Transfer from savings afc 
Nov. 27/91 Cass Miller & Associates 

re: James Barber 
Jan. 21/92 TD Bank - balance from 

Mrs. Antoniuk's bank afc 
Jan. 28/92 Edward Bober 

-Executor's fees 
Feb. 5/92 Wendy Bober 
May 7/92 Repayment of Gaetano/ 

Stevenson loan 
Transfer from savings afc 
Cass Miller & Associates 
re: James Barber 

June 1/92 Wendy Bober 
June 16/92 Prospect Cemetery 
Sept. 30/92 Repayment of Dresar loan 

Partial repayment of 
Dresar/Finlason loan (P&I) 
Cass Miller re: Barber 

Receipts 

$ 74,571.21 

fees 

25,222.56 

15,123.25 

412.50 

25,000.00 

6,408.77 

31,499.16 
7,266.14 

2,429.92 

9,131.95 

27,500.00 

$224.565.26 

21st October, 1997 

$ 

Payments 

6,955.00 
15,000.00 
25,000.00 
5,000.00 
3,235.00 

18,000.00 

7,000.00 

32,000.00 
1,579.66 

25,000.00 

5,000.00 
1,020.00 

40,000.00 

877.00 

38.898.60 
$224.565.26 

A copy of the trust ledger statement is attached as Exhibit 29. 

62. Of the trust ledger set out the paragraph above, the following 
are disbursements of the estate funds made by the Solicitor which 
are the subject of this complaint: 

~ 

Aug. 1/91 
Aug. 2/91 
Aug. 21/91 

Aug. 29/91 

~ 

Hazel Morris 
Hazel Morris 
Transfer to Howard Finlason afc 
re Reid/Dhamalie/Finlason 
(funds paid to Finlason) 
Transfer to Howard Finlason afc 
re Investments 
(funds paid to F. Mott-Trille re 

$15,000.00 
25,000.00 

18,000.00 

fees) 
7.000.00 

$65.000.00 

63. The two loans to Hazel Morris were repaid on or about August 
28, 1991, approximately one month after the loan was made. 
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64. The Solicitor took additional amounts as fees and 
disbursements ($1,095.00 in probate fees) following Mrs. Antoniuk's 
death: 

July 25, 199i 
August 16, 1991 

Total 

$ 6,955.00 
3.235.00 

$10.190.00 

The Solicitor has now provided copies of the accounts to the Law 
Society. Copies of these fee billings which were contained in the 
Solicitor's file but were not sent to the executor are attached as 
Exhibit 30. 

65. The Solicitor paid executor fees in the amount of $5,000 to 
Edward Bober on January 28, 1991. Agnes Hanna was paid her executor 
fees in the amount or $5,000 on August 2, 1991. Neither executor 
has received any account or fee billing representing the amounts for 
fees the Solicitor has withdrawn from the Estate, other than those 
shown to them by the Solicitor during the meeting of January 6, 
1992. The Watch Tower Society is seeking return of the executors' 
fees prematurely taken. Neither executor would have accepted the 
fees had the Solicitor advised that it was improper for them to do 
so. The Solicitor believed that both executors deserved 
compensation for all of their efforts on behalf of Mrs. Antoniuk and 
her estate. The Law Society does not contest this position. 

66. The residuary beneficiary has received the following payments: 

November 27, 1991 
May 7, 1992 
September 30, 1992 

$ 25,000.00 
40,000.00 
38.898.60 

$103.898.60 

67. Although two payments had been made from the estate in 
November 1991 and May 1992, Mr. Miller continued to press the 
Solicitor for details of the estate investments. By letter dated 
May 19, 1992, the Solicitor wrote to Mr. Miller providing him with 
some details of a series of loans that were assets of the Estate, a 
copy of that letter is attached as Exhibit 31 to this agreed 
statement of facts. By letter dated August 14, 1992, a copy of 
which is attached as Exhibit 32 to this agreed statement of facts, 
Mr. Miller sought further information from the Solicitor. The 
Solicitor did not respond to Mr. Miller's correspondence; 
accordingly, Mr. Miller wrote a letter of complaint to the Law 
Society. The Law Society corresponded with the Solicitor regarding 
this complaint. The Solicitor replied by letter dated September 30, 
1992, a copy of which complete with enclosures is attached as 
Exhibit 33 to this agreed statement of facts. By letter of the same 
date he also replied to Mr. Miller, a copy of the Solicitor's letter 
to Mr. Miller is also attachep as Exhibit 34. 

68. During a telephone conversation between the Society's auditors 
and Mr. Bober on November 17, 1992, Mr. Bober was advised of the 
investments made by the Solicitor after Mrs. Antoniuk's death and 
indicated that he had no knowledge of the investments after her 
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death. It was during this telephone conversation with the Society's 
auditor that the Babers were first advised of the obligations of an 
executor, including the executor's obligation to first pay specific 
bequests over those to residuary beneficiaries. The Solicitor would 
testify that he advised the Society's Auditor that the reason he paid the 
residuary beneficiary prior to paying the specific bequests was because 
the executors wish to settle the threatened litigation concerning Mrs. 
Antoniuk's testamentary capacity. The Society Auditor would testify that 
he does not recall this conversation. The Auditor would further testify 
that the Solicitor may have provided this information. The Solicitor 
would testify that he specifically advised the Auditor about the three 
doctors' reports and the threatened litigation. The Society accepts that 
it could not offer any evidence to contradict the Solicitor's expected 
evidence as set out above in this paragraph. 

69. Following discussions with the Society auditor, Mr. Bober 
contacted the Solicitor to request information about the status of 
the estate. The Solicitor responded by letter dated December 4, 
1992 in which he enclosed an unsigned, typewritten statement setting 
out his position respecting his involvement in the Antoniuk estate. 
A copy of the Solicitor • s December 4, 1992 letter complete with 
enclosure is attached as Exhibit 35 to this Agreed Statement of 
Facts. 

70. The executors responded by letter dated December 18, 1992, a 
copy of which is attached as Exhibit 36 to this Agreed Statement of 
Facts in which they expressed concern about several statements made 
in the Solicitor's letter. 

71. By letters dated December 28, 1992, copies of which are 
attached collectively as Exhibit 37 to this agreed statement of 
facts, the Watch Tower Society wrote to the executors to inquire 
about the status of the Antoniuk estate. 

72. The executors and Wendy Bober met with the Solicitor in his 
home on or about January 6. During that meeting they discussed a 
number of statements set out in the Solicitor's Statement and the 
letter of response to the Law Society as well as to discuss the 
Watch Tower Society's December 28, 1992 letter. Specifically, the 
executors noted that contrary to the information set out on page two 
of the Solicitor's Statement to the Law Society, Mrs. Antoniuk's son 
had not visited her in the hospital. The Solicitor understood from 
the executors that the son had arranged for a psychiatrist to 
examine his mother in the hospital, as to her mental competency, 
from which he had assumed the son had visited Toronto. Further, on 
page five of the Solicitor's Statement, he stated that investments 
were made on behalf of the executors. The executors confirmed to 
the Solicitor that they were not consulted respecting any 
investments made prior to Mrs. Antoniuk's death nor did they receive 
any information regarding investments made following her death until 
the Solicitor's December 4, 1992 letter which also contained the 
typewritten summary purporting to be an accounting of the estate 
funds. 
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73. While both the executors realized the Solicitor had invested 
Mrs. Antoniuk's funds before she died and that there were delays in 
realizing these investments, they had no idea that the Solicitor had 
invested any of the estate funds after Mrs. Antoniuk's death. The 
Solicitor's position is that the executors knew that he was handling 
investments but admitted that they were not given any particulars of 
such investments. The executors understood that the Solicitor had 
made investments of Mrs. Antoniuk's monies prior to her death but 
were unaware of the dates of any investments following her death. 

74. The Solicitor responded to the Watch Tower's December 28, 1992 
letter to the executors by letter dated January 8, 1993, a copy of 
which is attached as Exhibit 38 to his agreed statement of facts. 

75. The Solicitor provided Mr. Miller with an accounting, by 
letter dated April 17, 1994, refer to paragraph 77. 

7 6. To date, the following loans made prior to Ms. Antoniuk' s 
death are still outstanding: 

Dresar/Finlason re Scarborough lot 
Reid/Dhamalie/Finlason re 2019 and 2035 

Davenport Rd. 

$124,792.42 
25.000.00 

$149.792.42 

77. The Solicitor has paid the Watch Tower Society the following 
amounts on account of their $40,000.00 interest in the estate: 

March 2, 1993 
December 29, 1993 
March 9, 1994 
June 9, 1994 

Total 

$11,421.58 
18,514.42 

5,000.00 
5.064.00 

$40.000.00 

The specific bequest has been paid in full. 

78. The Solicitor provided an accounting of the Antoniuk estate to 
the Watch Tower Society on April 7, 1994. The Solicitor copied Mr. 
Miller with the correspondence to the Watch Tower Society. 

(b) viva voce Evidence 

Andre Ramseyer, the Financial Comptroller and Secretary-Treasurer of the 
Watch Tower Society at the relevant time, who was responsible for estates in 
which bequests were made to the Watch Tower Society, testified that the Solicitor 
informed the Watch Tower Society of Mrs. Antoniuk's bequest very shortly after 
Mrs. Antoniuk's death on July 15, 1991. He added, however, that the Watch Tower 
Society heard nothing further from the Solicitor until Mr. Ramseyer wrote to 
enquire about the status of the estate in September 1992. 

Two weeks later, Mr. Ramseyer testified, the Solicitor called him in 
response to Mr. Ramseyer's letter. The Solicitor mentioned during the 
conversation, Mr. Ramseyer testified, that he had paid the residual beneficiary 
James Barber (Mrs. Antoniuk's son) before paying the specific bequests in the 
amount of $40,000 and $1,000 to the Watch Tower Society and the Parkdale 
Congregation of Jehovah Witnesses respectively. The Solicitor explained that he 
did so as a result of pressure he was receiving from Mr. Barber's lawyer, Mr. 
Ramseyer testified. The Solicitor also asked Mr. Ramseyer to "back him up", Mr. 
Ramseyer testified. 
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Mr. Ramseyer testified that his reaction to the Solicitor's request was 
that the Solicitor could have let the Watch Tower Society know about the pressure 
he was under to make payments to the residuary beneficiary before the payments 
were in fact made. 

William Edward, the Law Society auditor who was responsible for the 
investigation into complaints against the Solicitor, confirmed that the Watch 
Tower Society had been paid in full. 

The Solicitor testified that on May 28, 1991 (a few weeks before her death) 
Mrs. Antoniuk signed an authorization and direction (which was received in 
evidence) whereby the Solicitor was authorized to invest the proceeds of the sale 
of Mrs. Antoniuk's house on her behalf in his absolute discretion. 

He also pointed out that the $158,000 that was loaned to other clients of 
the Solicitor's law practice as referred to in paragraph 55 of the Agreed 
Statement of Facts were loaned pursuant to the unqualified authorization prior 
to Mrs. Antoniuk's's death. 

The Solicitor testified that the executors of Mrs. Antoniuk's estate were 
actively involved in the sale of Mrs. Antoniuk's home and knew that Mrs. Antoniuk 
had given the Solicitor absolute authority to invest the proceeds of the sale. 
He added that the executors told him that he was doing a good job, and that he 
should "carry on". He acknowledged that though the specific bequests to the 
Watch Tower Society had been paid in full, the residuary beneficiary had not been 
paid in full even at the time of the hearing. 

In cross-examination, the Solicitor acknowledged that the authority to 
invest passed to the executors upon Mrs. Antoniuk's death, and that the executors 
knew about the investments he made after Mrs. Antoniuk's's death. He added that 
"I thought the understanding was I would continue that on behalf of the estate 
until we settled it. I didn't tell them what the investments were. I thought 
I had that authority from the executors." 

Agnes Hanna was also called as a witness by the Solicitor's counsel. Mrs. 
Hanna was one of the co-executors of Mrs. Antoniuk's estate. 

Prior to Mrs. Antoniuk's death Mrs. Hanna was involved in arranging for 
Mrs. Antoniuk's house to be sold. She testified that when Mrs. Antoniuk sold her 
house she gave the Solicitor full discretion over her investments, and told the 
Solicitor in Mrs. Hanna's presence "you do what you want". 

Mrs. Hanna testified that though the will gave the executors complete 
discretion over investments, "the reason we had Mr. Mott-Trille is because we as 
executors were not legally minded as a lawyer would be so we hired a lawyer." 
She added that they did not have any discussion at that time about what was to 
be done in future with the money in Mrs. Antoniuk's estate. 

Mrs. Hanna testified that on December 18, 1992 she and her co-executor 
wrote in a letter to the Solicitor that "the fact is we, executors were never 
asked, informed or otherwise consulted about estate investments made after Mrs. 
Antoniuk' s death." 

In her examination-in-chief Mrs. Hanna testified that she and her co­
executor prepared this letter "out of fear". She explained that she was 
receiving calls from the Watch Tower Society in which it was suggested that the 
Solicitor was improperly withholding money, and that they felt they had to "put 
fear into him, too." 
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Mrs. Hanna testified in chief that the will gave the co-executors complete 
discretion and that they gave that discretion to the Solicitor. Mrs. Hanna 
testified that she and her co-executor wrote in their December 18, 1992 letter 
to the Solicitor that they were never "asked, informed or otherwise consulted 
about estate investments made after Mrs. Antoniuk' s death" because they were told 
by the Watch Tower Society to put those words in the letter, and that those words 
were not true. 

In cross-examination Mrs. Hanna acknowledged that she did not talk to the 
Solicitor about his making more investments after Mrs. Antoniuk's death. She 
also acknowledged that the statement in her letter of December 18, 1992 that the 
executors were never asked, informed or otherwise consul ted about estate 
investments made after Mrs. Antoniuk's death, was true. 

In re-examination Mrs. Hanna testified that under cover of a letter dated 
December 4, 1992 from the Solicitor to Mrs. Hanna and her co-executor, she 
received a schedule in which investments he made on behalf of Mrs. Antoniuk's 
estate were detailed. She also testified that she approved those investments. 

The Panel considered the fact that in her will Mrs. Antoniuk conferred a 
broad power of investment on her co-executors, including a power to make 
investments that would otherwise not be proper for a trustee. 

The Solicitor was not a co-executor of the Antoniuk estate. The Panel 
accepts that the executors did not involve themselves in estate investments and 
that they acquiesced in the Solicitor's continuing to be responsible for the 
investment of estate funds after Mrs. Antoniuk's death. 

The Panel does not give significant weight to the fact that Mrs. Hanna and 
her co-executor wrote to the Solicitor in December 1992 disavowing any knowledge 
of estate investments made after Mrs. Antoniuk's death. That letter was clearly 
self-protective and was influenced by what Mrs. Hanna had been told by a senior 
representative of the Watch Tower Society, an arm of the Jehovah's Witness faith 
that Mrs. Hanna shared with her co-executor, the Solicitor, and Mrs. Antoniuk 
herself. Nor does the Panel place significant weight on Mrs. Hanna's evidence 
in cross-examination that the statement made in the December 18, 1992 letter was 
true at the time it was made; this evidence was contradicted not only by her 
evidence-in-chief but also by her evidence in re-examination. 

However, even on the Solicitor's own evidence he did not tell the co­
executors what the investments were, though he "thought the understanding" was 
that he would continue to invest estate funds until the estate was settled. 

The Solicitor invested estate funds in loans secured only by promissory 
notes to clients of his law practice including clients involved in the Davenport 
Road project. The loans to the persons listed in paragraph 62 of the Agreed 
statement of Facts benefitted other clients of the Solicitor at the expense of 
the Antoniuk estate and its residual beneficiary, who still has not been paid 
what is due to him. 

The Panel received no evidence that the executors of the estate were 
informed of these investments until December 1992, almost a year and a half after 
the investments were made. In the Panel's view, before making investments of 
this nature an estate's solicitor would require much more specific authority 
from the co-executors than the mere acquiescence of the executors, as in the 
present case. It is clear to the Panel that the executors were not informed of 
the Solicitor's relationship with the persons to whom the estate's funds were 
loaned, or the risk that the loans may not be repaid. In the Panel's view, the 
Solicitor mis-applied $65,000.00 from the estate of Florence Antoniuk, as alleged 
in particular 2(c) of complaint Dl89/93. 
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Particular 2(d) of Complaint 0189/93 -
Alleged Misappropriation of $45.000.00 from Estate of Margaret Finlay 

Particular 2(d) of Complaint 0189/93 reads as follows: 

In or about September 1991, (the Solicitor) misappropriated $45,000 from 
the estate of Margaret Finlay by using these funds to pre-pay his fees on an 
unrelated matter. 

(a) Agreed Statement of Facts 

In one of the Agreed Statements of Facts that the Panel admitted into 
evidence, the parties agreed as follows: 

79. Margaret Finlay was a client of the Solicitor. In January 
1987, at the age of 92, Miss Finlay gave the Solicitor general power 
of attorney. In June 1987, Miss Finlay entered a nursing home and 
the Solicitor rented out her home. 

80. In October 1988, the Solicitor borrowed $100,000 from Robert 
Skelly secured by a mortgage on Miss Finlay's property. Some of the 
funds were used to pay off loans from other clients but $90,000 was 
loaned to Pan American for a purchase of an option on a unit in a 
senior's citizen condominium in Holland Landing that the company was 
building at the time. The Solicitor stated that Miss Finlay had 
selected a unit on the ground floor of the condominium complex in 
which she expected to reside. The Solicitor did not, however, 
prepare any documentation in connection with the alleged option. 

81. Miss Finlay died on September 6, 1989. The Solicitor and 
Claude Werden were named as co-executors in the Will. Under the 
terms of Miss Finlay's Will after the payment of any debts and 
expenses the entire residue of the Estate was to be paid to the 
International Bible Students Association. 

82. The main assets of the estate on the date of Miss Finlay's 
death were a property at 11 Horton Blvd., and the $90,000 loan to 
Pan American Holdings Ltd .. In September 1988, based on a market 
analysis, the Horton Blvd. Property ranged in value from $190,000 to 
$209,000. The Pan American loan remains outstanding and is 
unsecured. 

83. In April 1990, the Solicitor borrowed $15,000 on behalf of the 
estate from another client, the estate of Norman Harvey Grigg; 
$7,500 of these funds were used to pay the Solicitor's fees; 
$6,937.60 of these funds were transferred to the Solicitor's general 
account to cover disbursements. 

84. The Solicitor was appointed sole executor of the estate on 
July 31, 1991 after Mr. Werden renounced. The Solicitor did not 
obtain letters probate until August 8, 1991. The Solicitor informed 
the beneficiary about the bequests by letter dated August 22, 1991. 

85. By letter dated August 22, 1991 the Solicitor advised the 
Watch Tower Society of its entitlement in the Finlay estate. The 
Solicitor wrote: 

The Society ("International Bible Students Association 
of Canada") is the beneficiary under the last Will and 
Testament of the late Margaret E. Finlay. As soon as 
the house has been sold, I shall report to you. 
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86. Miss Finlay's property was sold September 4, 1991 for 
$200,000. Out of the proceeds of this sale the Solicitor 
transferred $45,000 of these funds to his general account. The 
Solicitor did not report to the Watch Tower Society. The Solicitor 
removed $15,000.00 from trust on September 13, 1991. A further 
$30,000.00 was removed on September 25, 1991. 

87. On September 29, 1992 the Watch Tower Society wrote to the 
Solicitor asking for a report on the Finlay and Antoniuk estates. 

88. The Watch Tower Society was alerted to irregularities in the 
Finlay estate through a telephone communication from Bill Edward of 
the Law Society on October 28, 1991. Accordingly, the Watch Tower 
Society wrote to the Solicitor by letter dated November 6, 1991 
asking for an accounting of the Antoniuk, Finlay and Winters 
estates. The Society wrote further to the Solicitor regarding the 
irregularities by letter dated November 10, 1992. 

89. On November 17, 1992 the Solicitor met with Watch Tower 
officials. During this meeting he explained his difficulties and 
offered a draft trust proposal for its consideration and comment to 
retire the debt. Prior to the meeting the Solicitor had already 
turned over the entire Finlay estate file for the Watch Tower's 
examination. 

90. The Solicitor's position regarding this was that the $45,000 
was an interim loan on account of fee billings he had submitted to 
the Ontario Legal Aid Plan on behalf of another client, Christine 
Bard. The Solicitor maintains that the estate was to be reimbursed 
when the Ontario Legal Aid Plan paid his fee billing. The Solicitor 
did not, however, advise the Watch Tower Bible & Tract Society that 
their funds would be used in this way. 

91. The Solicitor's daughter, Sarah Mott-Trille, was an associate 
in the law firm of W. Glen How & Associates between December 1986 
and June 30, 1991. This firm is in house counsel for the Watch 
Tower Bible and Tract Society of Canada. 

92. During the time of her association with W. Glen How & 
Associates, Sarah Mott-Trille assisted in co-ordinating child 
custody cases where religious/constitutional issues affected the 
families of Jehovah's Witnesses. As part of her responsibility 
Sarah Mott-Trille participated in making arrangements for counsel to 
represent Jehovah's Witnesses and the Watch Tower Society in custody 
disputes. 

93. Christine Bard and her family contacted the Watch Tower 
Society for help with regard to a bitter custody/access dispute. 
Both the courts in Quebec and Ontario had jurisdiction in the matter 
to some extent. Christine Bard husband obtained an ex parte Order 
against her prohibiting her from removing the two children from the 
Provinces of Ontario and Quebec. After consultation with w. Glen 
How, Sarah Mott-Trille, on behalf of the Society, asked the 
Solicitor to take on the case and in fact urged him to do so because 
of the Watch Tower Society's interest in the principles involved. 
Ms Bard obtained a Legal Aid Certificate to finance the case. The 
Solicitor was fully aware of the fact that Ms Bard's case would be 
financed by Legal Aid. The Watch Tower Society did not undertake to 
pay the Solicitor's fees. 
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94. Prior to the trial, the Solicitor spoke to Glen How advising 
that he could no longer afford to act as requested without 
additional personnel and financial assistance for certain 
disbursements as the case had proved bigger than anticipated. 

95. The Society provided significant assistance through personnel 
from its Ontario and Quebec offices. It bore the expenses of the 
airfare of Sarah Mott-Trille and a legal assistant, Richard Bozko, 
to travel to Montreal for preparation of witnesses. Sarah Mott­
Trille acted as co-counsel on the 11 1/2 day trial and Richard Bozko 
was assigned to assist. The Society provided a vehicle to transport 
witnesses to the airport during the trial. Many witnesses stayed at 
the Solicitor's home throughout the trial, pursuant to Richard 
Bozko's request, as they could not afford a hotel. 

96. In the end, Justice Coo ruled in favour of Ms Bard, giving her 
sole custody. 

97. At the conclusion of the trial the solicitor reported to w. 
Glen How by letter dated July 8, 1991, a copy of which is attached 
as Exhibit 39 to this agreed statement of facts. 

98. The Watch Tower Society did not reply to the Solicitor's July 
8, 1991 letter. 

99. When the initial Legal Aid account was submitted on July 5, 
1991, it was capped at 250 hours and Legal Aid paid only $24,568.70. 
An appeal of Legal Aid's decision by the Solicitor by letter dated 
August 12, 1993 was successful and resulted in Legal Aid paying the 
second account of $40,837.22. 

100. On December 4, 1992, the Solicitor received $27,594.43 from 
the Ontario Legal Aid Plan as partial payment of his fee billing on 
the Christine Bard matter. These funds were paid to the Watch Tower 
Bible & Tract Society on the same day. The Solicitor remitted a 
further $17,405.57 to the Society on September 3, 1993 as soon as he 
received the second payment from Legal Aid. The $45,000.00 was paid 
in full after the Legal Aid payment. 

101. The Solicitor's position regarding the Finlay Estate is set 
out in a letter from him to Glen How of the Watch Tower Society 
dated April 22, 1994, a copy of that letter is attached as Exhibit 
40 to this agreed statement of facts. The Law Society does not 
accept the Solicitor's explanations nor does the Society accept that 
the Solicitor's explanations provide sufficient excuse for his 
actions as to excuse his misconduct. The Law Society does accept 
that this is the evidence that the Solicitor would give. 

102. Mr. How responded to the Solicitor's April 22, 1994 letter by 
letter dated May 17, 1994 a copy of which is attached as Exhibit 41 
to the agreed statement of facts. 

103. The Solicitor provided the entire file including expenses, 
revenues and ledger cards to the Watch Tower Society in November 
1992. He attended meetings reviewing the accounts. By letter dated 
February 17, 1994 a full accounting was forwarded to Glen How, such 
accounting being attached hereto as Exhibit 42. The Watch Tower 
Society has acknowledged receipt of this full accounting. 

104. The Solicitor admits that the $90,000.00 payment to Pan 
American Holdings Limited is still owing to the Finlay Estate by Pan 
American." 
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(b) viva voce Evidence 

Glen How was called as a witness by the Law Society's counsel. Mr. How is 
a lawyer who was called to the Bar in 1943. He testified that he has always 
practised "somewhat" in association with the Watch Tower Society, and that from 
1984 to 1993 he was employed by the Watch Tower Society as its senior counsel. 

Mr. How testified that the Solicitor's daughter, Sarah Mott-Trille, a 
lawyer, worked with him as a full-time volunteer at the time that the Bard­
Legrove custody dispute came to the attention of the Watch Tower Society. At 
that time, he testified, the assistance of the Watch Tower Society had been 
sought in some 700 applications for custody in which one of the parties alleged 
that the Jehovah's Witness beliefs of his or her spouse were harmful to the 
children. 

Mr. How testified that the Bard-Legrove case was brought to the Watch Tower 
Society's attention by a lawyer in Montreal. Mr. How testified that his original 
view was that the Watch Tower Society should provide advice but not become 
involved as counsel or co-counsel. 

However, Mr. How testified, the Quebec courts ordered that Ontario (where 
Christine Bard resided) was the proper forum for the trial. Sarah Mott-Trille 
was very interested personally in the case, Mr. How testified, and had good 
arguments why the Watch Tower Society should become more involved in it. He 
suggested that Sarah talk to her father, the Solicitor, about the possibility of 
his acting as counsel. Ms Bard's husband came from a wealthy family that was 
prepared to spare no expense in litigating the issue of custody, Mr. How 
testified. As the case became more complex, he added, Sarah helped her father, 
as did a law clerk Richard Bozko, who worked with Mr. How and Ms Mott-Trille at 
the Watch Tower Society. 

Mr. How testified that the Solicitor successfully represented Ms Bard at 
a trial before Justice Coo, in which Coo rendered judgement in Ms Bard's favour 
in July 1991. 

Mr. How testified that prior to the conclusion of the trial he had no 
discussion that he recalls with the Solicitor concerning financial pressures that 
the Solicitor was under. He added that because the Solicitor was acting on the 
basis of a Legal Aid certificate, in his view it would have been improper for the 
Watch Tower Society to give or offer him any more money. 

Mr. How testified that in a letter dated July 8, 1991 (which the Panel 
received in evidence) the Solicitor wrote to him to commend the Watch Tower 
Society for the support that it provided to Ms Bard. In that letter the 
Solicitor wrote "the other side had two very capable lawyers acting on behalf of 
Richard Legrove (husband) throughout and without Sarah and Richard to assist me, 
the witnesses from Montreal could never have been prepared to the extent required 
for such a full scale trial." (emphasis added). The Solicitor made no suggestion 
in the letter that he was looking to the Watch Tower Society for financial 
assistance. 

Mr. How further testified that he does not recall any conversation with the 
Solicitor during the following year concerning f·inances related to the Bard­
Legrove trial. He added that in a letter dated January 5, 1994 that the 
Solicitor wrote to him the Solicitor acknowledged that he did not consult anyone 
with respect to the transfer of $45,000 from the Finlay estate to his general 
account in September 1991. Mr. How testified that the Watch Tower Society first 
learned of the Solicitor's transfer of the money to his general account, and his 
replacement of it when his Legal Aid accounts were paid, when William Edward of 
the Law Society drew the matter to Mr. How's attention in 1992. In his January 
5, 1994 letter to Mr. How the Solicitor stated as follows 
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"Let me begin by apologizing once again to yourself and to the 
Society for being a cause of those problems. I regret that I did 
not consult or communicate more fully with regard to the 
postponement of the specific legacy in Antoniuk, the interim loan in 
Finlay to cover fees in the Legrove case pending payment by Legal 
Aid, and the short-term loan of Winters' funds pending a sale which 
aborted due to circumstances beyond my control. However, at the 
time of making those decisions, I felt they were appropriate and in 
retrospect wished that I had not made such decisions." 

Mr. How took issue with the Solicitor's characterization of the transfer 
of $45,000 from the Finlay estate to his general account as an "interim loan"; 
"we don't make interim loans to ourselves with trust funds without getting some 
kind of authority from the person that is the beneficiary of the trust," Mr. How 
testified. 

Andre Ramseyer, the Financial Comptroller and Secretary-Treasurer of the 
Watch Tower Society, who at the relevant time had responsibility for estates in 
which the Watch Tower Society was named as a beneficiary, testified that though 
it is customary for the Watch Tower Society to be notified by the executor or 
solicitor for an estate of a bequest within approximately a month of the 
testator's death, it learned of Miss Finlay's bequest only in August 1991, almost 
two years after her death. Even then, he added, the Watch Tower Society learned 
of the bequest not from the Solicitor (who was by then the sole executor of the 
estate, his co-executor having renounced the previous month), but by the Public 
Trustee's Office. 

Mr. Ramseyer also testified that the Solicitor wrote to the Watch Tower 
Society on August 22, 1991 to notify it of the bequest. In the same letter (the 
relevant passage from which is quoted in paragraph 85 of the Agreed Statement of 
Facts, above) the Solicitor informed the Watch Tower Society that as soon as Miss 
Finlay's house was sold, he would report further. 

Mr. Ramseyer further testified that though Miss Finlay's property was sold 
on September 4, 1991 (at which time the Solicitor transferred $45,000 of the 
proceeds to his general account) he received no further communication from the 
Solicitor prior to September 29, 1992, when Mr. Ramseyer wrote to the Solicitor 
to enquire about the status of the estate. 

The Law Society auditor who was responsible for the investigation, William 
Edward, testified that he reviewed the Solicitor's file on the Finlay estate, and 
that nothing in that file indicated any relationship between Miss Finlay and the 
Bard-Legrove case. 

The Solicitor testified that his co-executor, Mr. Werden, also worked with 
the Watch Tower Society, and that he notified Mr. Werden of Miss Finlay's death 
shortly after she died in September, 1989. He testified that he then wrote to 
the Watch Tower Society on August 22, 1991 at which time he informed the Society 
that it was a beneficiary under the will and that as soon as the house had been 
sold he would report to the Society further. 

The Solicitor acknowledged that he received into his ·trust account the 
proceeds of sale of Miss Finlay's home on September 4, 1991, and that on 
September 13 and September 25 he removed $15,000 and $30,000 respectively and 
transferred the funds to his general account. The notation in his trust ledger 
for those removals identifies them as an interim loan pending payment by Legal 
Aid of his fees in the Bard-Legrove case. 
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The Solicitor further testified that the Watch Tower Society asked for a 
report of the sale in its letter dated September 29, 1992, and that before he 
answered that letter the Solicitor had a discussion with William Edward of the 
Law Society concerning the matter. The Solicitor testified that he explained to 
Mr. Edward that the Watch Tower Society had passed on the case to him to handle 
for the Society; that the fees that were being paid by Mr. Legrove, whose father 
was a Vice-President of the Royal Bank, were enormous, in the range of $400,000 
to $500,000 for the case, whereas the Solicitor was on a legal aid certificate 
at $67 per hour; that Mr. How, the Solicitor's daughter Sara Mott-Trille, and a 
law clerk from the legal office of the Watch Tower Society "had come in to help 
me in the case, that they had been co-counsel with me at the trial"; and that Mr. 
How or his office was the one who gave the Solicitor instructions as part of a 
policy that the Watch Tower Society had for all these cases across Canada. 

The Solicitor testified that during a subsequent telephone conversation Mr. 
Edward told him that Mr. How had told him that the Watch Tower Society had never 
referred the case to the Solicitor, that there appeared to be no relationship 
between the bequest in Miss Finlay's will and the Bard-Legrove case, and that the 
removal of the proceeds of the sale of Miss Finlay's house from the Solicitor's 
trust account to his general account appeared to be a misappropriation. 

The Solicitor confirmed that on December 4 he received $27,594 from Legal 
Aid and that he paid that to the Watch Tower Society, and that on September 3, 
1993 he received the balance of the $45,000 from Legal Aid and he paid that to 
the Watch Tower Society as well. 

The Solicitor added that the policy of the Watch Tower Society was to 
intervene to protect the religious liberty of Jehovah's Witnesses in custody 
cases among other cases; that the Watch Tower Society wanted to ensure that they 
controlled all such cases in the interest of avoiding conflicting judgments 
throughout Canada; and that the Watch Tower Society in fact controlled the 
conduct of Ms. Bard's case. "My daughter controlled me", the Solicitor 
testified. 

The Solicitor added that when his daughter asked him to take on the case 
he telephoned Mr. How, who told him that the custody dispute was being privately 
funded and that the Solicitor would get paid. In January, 1990, however, the 
Solicitor testified, he learned that Ms. Bard was on a Legal Aid certificate, 
whereupon he telephoned Mr. How who told him "don't worry, we'll look after you 
because this is one of our cases." "My daughter said the same thing," the 
Solicitor added. 

In cross-examination the Solicitor testified that the Bard case put him 
under a severe financial hardship. He acknowledged that he never sought 
permission from anyone at the Watch Tower Society to "borrow" $45,000 from the 
Finlay estate pending payment of his legal aid account in the Bard matter, though 
he added that he attempted to call Mr. How, who was away, and that he did nothing 
further after that. 

The Solicitor acknowledged that he had the opportunity to seek authority 
before withdrawing the money but he did not think it was necessary because he was 
an executor of the Finlay estate with the power and authority to invest, and also 
because he was "an agent/solicitor with liens and equitable set-offs; I thought 
I had a right to do what I did." 

The Solicitor also testified that the Watch Tower Society was wearing all 
sorts of hats: "they were my principal solicitor, directing me in almost 
everything I did on Legrove, and they were also my client •••• I had no retainer 
from Christine Bard." 
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Mr. Mott-Trille conceded in cross-examination that he replaced the money 
he had removed from his trust account, representing part of the proceeds of the 
sale of Ms. Finlay's home, only after the Law Society began to investigate the 
matter. 

Sarah Mott-Trille was also called as a witness by the Solicitor's counsel. 
She testified that when she discussed the case with Mr. How they agreed that the 
Watch Tower Society needed representation in Ontario to fight the case. She 
added that it was understood in all these cases that Jehovah's Witnesses who were 
involved in custody disputes in which it was suggested that their religious 
beliefs may be harmful to their children, would report the matter to the Watch 
Tower Society and take the Society's direction. 

Ms Mott-Trille testified that she called her father and asked him on behalf 
of the Watch Tower Society to take on the case, emphasizing the importance of the 
Society's cross-country policy. 

Ms Mott-Trille specifically disagreed with certain evidence given by Mr. 
How as summarized above. She testified that the case met the Society's religiou-s 
criteria, and while there may have been a question of whether the Watch Tower 
Society would handle the case in-house or retain outside counsel there was no 
suggestion that the Society could not take the case on because of the volume of 
cases it was already handling. She testified that Mr. How's evidence that she 
kept pressuring him to take on the case "is not true". 

Ms Mott-Trille testified that after the Solicitor was asked to take on the 
case to protect the Watch Tower Society's interest, it was agreed that the case 
would be a joint effort in which she, the Solicitor, and the law clerk would work 
as part of a team. The Solicitor would be "the Ontario lawyer under our 
direction," she testified. It was certainly understood, she added, that it was 
a Watch Tower Society case. 

Ms Mott-Trille testified that no discussions took place concerning the 
confidentiality of communications with Ms. Bard. She explained that in the 
Jehovah's Witness faith, Bethel (the location of the Watch Tower Society's 
Canadian offices) "is God's presence on earth" and that "one must be submissive 
to Bethel". "When you follow Bethel's directions you're following God's 
directions," she testified. 

Ms Mott-Trille added that it was always the Watch Tower Society who had 
authority to direct the conduct of the case and that local counsel had to follow 
the Society's direction or they would be removed. She also added that the Watch 
Tower Society exercised this control both before and during the trial. 

Laurel McBrine, who was also called as a witness by the Law Society's 
counsel, testified that she worked as the Solicitor's secretary three days a 
week in 1991, while also working approximately 1000 hours a year as a pioneer 
(volunteer) at Bethel. 

Ms. McBrine testified that her work at Bethel for a period of about six 
months in 1991 was devoted almost exclusively to working on the Bard case under 
Sarah Mott-Trille's direction. She also testified that Mr. How attended office 
meetings concerning all of the cases in which the Watch Tower Society was 
involved at the time, including the Bard case. 

The Solicitor's long term secretary, Judy Kelly, testified that from March 
1991 sarah Mott-Trille was in charge of the Bard case because it was a Watch 
Tower case, and that the Solicitor was assisting her on it. 
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Christine Bard was also called as a witness by the Solicitor's counsel. 
She testified that after Justice Tannenbaum in Quebec found, in May 1989, that 
the Quebec courts were without jurisdiction in the action she had commenced 
there, she spoke to her father, and that as a result of this conversation she got 
in touch with the Pincourt Congregation of Jehovah's Witnesses in Montreal. She 
further testified that she filled out a Watch Tower Society form that was sent 
to the Watch Tower Society at Bethel in Ontario, and that it was through the 
Watch Tower Society that she was given the Solicitor's name. She testified that 
she was told that the Solicitor took the Watch Tower Society's overflow. 

Ms Bard testified that she did not have any words by which she engaged the 
Solicitor. After the trial, she testified, she got the files relating to the 
case from the Watch Tower Society. 

In cross~examination, when Ms Bard was asked whether she would agree that 
the Solicitor was her lawyer in the custody case, she responded "the Watch Tower 
society was my main - the people I went to. And I also had Frank [the 
Solicitor], Sarah [Mott-Trille] and Richard Bozko [the law clerk]. So I really 
had three lawyers." After agreeing that Mr. Bozko was not a lawyer, Ms Bard 
agreed with the suggestion that the Solicitor and Sarah Mott-Trille were her 
lawyers. 

Finally, Ms Bard's father, Maurice Bard, was called as a witness by the 
Solicitor's counsel. He testified that after Justice Tannenbaum held that the 
Quebec courts did not have jurisdiction he (Mr. Bard) advised his daughter to 
call the presiding overseer of the Pincourt Congregation because the Watch Tower 
Society was handling the matter. He testified that in October 1989 the elders 
informed his daughter and him that the Watch Tower Society would be handling the 
case from then on in Ontario. 

Mr. Bard also testified that when they had disagreements with the Solicitor 
they phoned the Watch Tower Society, which would get hold of the Solicitor and 
straighten the matter out. "It was just if you talk to Frank you were talking 
to the Watch Tower Society, if you were talking to the Watch Tower Society then 
you were talking to Frank," he testified. He added that "the Watch Tower Society 
was handling it, as far as I was concerned and as far as officially we had been 
informed by the elders in the congregation." 

On behalf of the Solicitor, Mr. Mark emphasized that as the sole executor 
of Miss Finlay's estate (his fellow executor having renounced) the Solicitor was 
entitled to loan money to himself pursuant to the broad authority to invest in 
Miss Finlay's will. However imprudent it may have been for the Solicitor to have 
done so, Mr. Mark submitted, it should not be regarded as a misappropriation. 
Mr. Mark emphasized that the Watch Tower Society brought no proceedings to set 
aside the transaction or to claim interest from the date the funds were removed 
from the Solicitor's trust account to the date the Watch Tower Society was paid. 

The Panel rejects the submission that the Solicitor was authorized by Miss 
Finlay's will to transfer $45,000 to his general account as an "interim loan" 
pending payment of his account by Legal Aid in the Bard-Legrove case. The Panel 
has concluded that the removal by the Solicitor of the funds from his trust 
account cannot reasonably be characterized as an investment. Apart from the 
Solicitor's self-serving notation in his trust ledger describing the removal as 
an "interim loan" his taking of the funds bears none of the hallmarks of an 
investment. 



- 221 - 21st october, 1997 

Apart from the description in the Solicitor's trust ledger the transaction 
was completely undocumented. The Watch Tower Society was not informed either 
orally or in writing of the transaction for more than a year after the Solicitor 
removed the funds. Indeed, the Solicitor did not even inform the Watch Tower 
Society that it was a beneficiary under Miss Finlay's will for almost two years 
after Miss Finlay's death (the Panel rejects any suggestion that a notice to his 
co-executor constituted notice to the Watch Tower Society). He finally informed 
the Watch Tower Society that it was the beneficiary of Miss Finlay's estate on 
August 22, 1991, only after the Watch Tower Society had independently learned of 
the bequest from the Public Trustee's Office. 

In his August 22, 1991 letter the Solicitor promised to report to the Watch 
Tower Society as soon as Miss Finlay's house was sold. He did not disclose in his 
letter that the sale of Miss Finlay's house was imminent. After the property was 
sold on september 4, 1991, rather than reporting to the Watch Tower society as 
promised, the Solicitor removed $45,000 from the proceeds of the sale from his 
trust account to his general account in two instalments (on September 13 and 
September 25, 1991). The Solicitor did not communicate further with the Watch 
Tower Society about the matter until after September 29, 1992, when Mr. Ramseyer 
on behalf of the Watch Tower Society wrote to the Solicitor to enquire about the 
status of the estate. The funds were not turned over to the Watch Tower Society 
until December 4, 1992 ($27,594.43) and September 3, 1993 ($17,405.57), after the 
Solicitor's Legal Aid accounts were paid. 

The Solicitor's entire course of dealing with the funds, and particularly 
his failure to communicate with the Watch Tower Society concerning his intentions 
and actions, leads the Panel to conclude that the Solicitor was not acting in 
good faith when he removed the funds from his trust account, ostensibly pursuant 
to the power to invest in Miss Finlay's will and pursuant to the alleged 
equitable set-off or lien that he claimed a right to assert as a result of his 
retainer by the Watch Tower Society in the Bard-Legrove case. 

An equally important reason for the Panel's rejection of Mr. Mark's 
submission that the removal of the funds by the Solicitor should be regarded as 
a loan made pursuant to the power to invest in Miss Finlay's will is that the 
Solicitor at no time either paid or intended to pay interest. Black's Law 
Dictionary (Revised 4th Edition) defines the term "invest" as follows: 

"To loan money upon securities of a more or less permanent nature, 
or to place it in business interests or real estate, or otherwise 
lay it out, so that it may produce a revenue or income." (emphasis 
added) 

Similarly, the term "investment" is defined as follows: 

The placing of capital or laying out of money in a way intended to 
secure income or profit from its employment". (emphasis added) 

A submission similar to that made on behalf of the Solicitor was made and 
rejected in the report of the Discipline Committee in the Black case (adopted 
by Convocation November 28, 1993). One of the particulars of professional 
misconduct alleged in that case was that Mr. Black had misappropriated 
$126,616.20 from an estate of which he was the sole executor and also solicitor. 
Mr. Black transferred the funds in question to his wife, his creditors, and 
himself. He prepared promissory notes evidencing the transfers of funds in 
question, which he characterized as loans made pursuant to the power to invest 
reposed in him as executor of the estate by the testator's will. 

Mr. Black acknowledged that his conduct constituted a breach of rule 7 
(borrowing from clients), but submitted through his counsel that it was not a 
misappropriation. The panel in the Black case disposed of the issue as follows: 
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"In determining that the Solicitor's conduct constituted 
misappropriation and not merely a breach of rule 7, the Committee 
was of the view that the Solicitor's assertion of an intention to 
repay when he took the funds for his own use was not, by itself, 
exculpatory. Misappropriations commonly begin with a professed 
intention to repay. 

The Solicitor contested a finding of misappropriation on the basis 
of his testimony that at the time he did not believe his conduct 
should be characterized as that of a solicitor taking client's 
funds. He testified that he thought that he was merely an executor 
borrowing from the estate and that this was permissible. On this 
basis, his counsel argued that the Solicitor lacked the necessary 
intention or mental element for a finding of misappropriation. 
Counsel argued that, if the Solicitor honestly believed that he was 
entitled to borrow the estate funds for his own purposes, this would 
negative a finding of misappropriation. Counsel submitted further 
that it was not sufficient for the Committee to conclude that the 
Solicitor ought to have known - or ought reasonably to have known -
that his appropriation of the funds was improper. 

The Society conceded that a finding of misappropriation required a 
finding that the Solicitor knew the taking was improper or was at 
least wilfully blind to its impropriety. 

After reviewing the evidence, the Committee finds that the Solicitor 
knew or at least was wilfully blind to the fact that he was a 
solicitor improperly appropriating his client's funds for his own 
purposes. We particularly rely on the following basic facts: 

(a) The funds taken clearly belonged to the estate. They 
were held by him in his separate capacity as executor. 

(b) The Solicitor was solicitor to the estate. As solicitor he 
was acting for himself in his separate capacity as executor. 

(c) The funds taken were being held in the Solicitor's mixed trust 
account. 

(d) The promissory notes prepared at the time of taking provide 
for repayment by the Solicitor to the Solicitor as executor. 

The Solicitor understood that the had complete control of the 
estate's funds. To quote his evidence: 

"I thought I was borrowing from myself, really, and I 
thought I had the legal right to borrow from myself." 

The Solicitor clearly acknowledged in evidence that borrowing from 
a client's funds held in trust would be wrong. Given this 
acknowledgement, the Committee is satisfied that the Solicitor 
either knew or was wilfully blind to the underlying reality of this 
circumstance: he was improperly taking a client's funds for his own 
purposes without the permission of anyone but himself. 
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In the Committee's view, where a solicitor to an estate who is also 
the executor, unilaterally takes for his own purposes estate funds, 
whether or not they are in his solicitor's trust account and whether 
or not he intends to return them, he is almost inevitably engaged in 
misappropriation. His complete control over the estate takes the 
situation beyond the scope of rule 7 and into the more serious realm 
of misappropriation of client's funds. The Committee finds it 
difficult to believe that any solicitor - and particularly one as 
experienced as Mr. Black - could think such conduct was permissible 
and it does not accept Mr. Black's testimony to that effect." 

The Panel in the present case respectfully agrees with this reasoning and 
adopts and applies it to the circumstances of the present case. The Panel finds 
that the Solicitor either knew or was at least wilfully blind to the fact that 
he was taking funds for his own benefit to which he was not lawfully entitled. 

Mr. Mark also developed a series of arguments arising out of the fact that 
in the Bard case the Solicitor was retained by the Watch Tower Society, which 
also controlled the conduct of Ms Bard's case. Mr. Mark submitted that the Watch 
Tower Society should be regarded as the Solicitor's client in the Bard case, and 
that the removal by the Solicitor from his trust account of $45,000 of the 
proceeds of sale of Miss Finlay's house should be regarded as the exercise by the 
Solicitor of a lien on an asset belonging to his client that was under the 
Solicitor's control. Mr. Mark observes that the Watch Tower Society had agreed 
to "take care of" the Solicitor, which in his submission at least implied that 
he would be compensated for his work and reimbursed for disbursements that he may 
incur. 

In the Panel's view this argument must be rejected. By the time the 
Solicitor removed the funds in question from his trust account he was on a legal 
aid certificate that authorized him to represent Ms Bard in the custody dispute 
that was pending. Under section 23(1) of the Legal Aid Act, R.S.O. 1990, c. L.9, 
as amended, the Solicitor was bound not to "take or receive any payment or other 
benefit in respect of any professional services provided by him" except in 
accordance with the Legal Aid Act and the regulations thereto. 

The Panel accepts that Ms Bard was entitled to cede to the Watch Tower 
Society her rights to instruct counsel and that the Watch Tower Society was 
entitled to provide legal assistance to Ms Bard in addition to the services of 
the Solicitor, whose accounts were to be paid by the Ontario Legal Aid Plan. 

After he was retained on the legal aid certificate, however, the Solicitor 
was not entitled to derive any personal financial benefit from the Watch Tower 
Society or anyone else other than the Ontario Legal Aid Plan. He accordingly had 
no right to a solicitor's lien on funds belonging to the Watch Tower Society. 
(Even if he had such a lien, he could have exercised it without transferring the 
funds to his general account in any event.). 

Mr. Mark also submitted that the Solicitor should be regarded as an agent 
of Mr. How and Sarah Mott-Trille, who were Ms Bard's principal solicitors. He 
relied on English authorities that established that an agent-solicitor may 
exercise a lien on funds belonging to her or his principal solicitor. 

The Panel has concluded that this argument must fail for the same reason 
as must the argument that the Solicitor was entitled to exercise a solicitor's 
lien on funds belonging to the Watch Tower Society in its capacity as client. 
The Solicitor simply had no right to look to the Watch Tower Society for payment 
of his accounts. The Watch Tower Society was not indebted, at least financially, 
to the Solicitor. Even if he was an agent of the Watch Tower Society's lawyers, 
he had no right to remove from his trust account, for his own benefit, funds to 
which the Watch Tower society was entitled. 
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Finally, Mr. Mark submits that the Solicitor was entitled to exercise a 
right of equitable set-off. Mr. Mark emphasizes that though to exercise a right 
of legal set-off there must be mutual debts, a right of equitable set-off may be 
exercised in certain circumstances (for example, where there has been an 
assignment of a debt) in the absence of mutuality: Hope v. Telford, [1987] 2 
S.C.R. 193. 

It is clear from Hope v. Telford, however, that in order for equitable 
set-off to be available there must at least be a claim by the person purporting 
to exercise the right of equitable set-off, for a money sum, whether it be 
liquidated or un'liquidated: Hope v. Telford, supra, at page 206. In the 
present case the Solicitor had no claim against the Watch Tower Society for any 
sum of money, liquidated or unliquidated, at any relevant time. 

Moreover, in order for a party to have a right of equitable set-off it must 
be unfair for the creditor to be paid its claim without allowing the debtor to 
raise an equity against the creditor in the form of the debtor's own claim, to 
the extent that it is well-founded: Hope v. Telford, supra, at page 214. In 
the present case, in the Panel's view, the Watch Tower Society was entitled to 
be paid the amount of Ms Finlay's bequest immediately upon the sale of Ms 
Finlay's home. The Solicitor was not entitled to raise any equity against the 
Watch Tower Society in the form of any claim that he may have had against it. 

The Panel accepts that the Solicitor at no time intended to permanencly 
deprive the Watch Tower Society of funds to which it was entitled. We accept the 
Solicitor's evidence that he at all times intended to pay the $45,000 back 
(albeit without interest) to the Watch Tower Society upon payment by the Ontario 
Legal Aid Plan of his accounts. As is clear from the Black case, supra, however, 
a finding that a lawyer intends to permanently deprive a person of funds to which 
the person is ent.itled is not an essential element of a finding of 
misappropriation. 

Mr. Mark argued that even if the Panel were to find that the Solicitor had 
no right to remove the funds in question in fact, it should find that this 
particular is not established in any event on the ground that the Solicitor had 
no intention to misappropriate the funds. The Panel respectfully disagrees. On 
the basis of the Solicitor's conduct summarized above and particularly the 
Solicitor's non-disclosure of his actions to the Watch Tower Society, the Panel 
has concluded that the Solicitor intended at all material times to misappropriate 
the $45,000 in funds to which the Watch Tower Society was entitled. 

Particular 2(a) of Complaint 0180/94 

Particular 2(a) of complaint 0180/94 reads as follows: 

"On or about December 9, 1988, (the Solicitor) misapplied 
$30,000.00, more or less, of funds to be held in trust for the 
benefit of Vera and Michael Giammarco." 

(a) AQreed Statement of Facts 

As mentioned above, this Particular was admitted by the Solicitor. In one 
of the Agreed Statement of Facts that the Panel admitted into evidence, the 
parties agreed as follows: 

5. Vera Giammarco, the client referred to in the complaint, is 52 
years of age. Mrs. Giammarco had known the Solicitor for 
approximately 30 years both as a friend of the family and as her 
mother's solicitor before she retained him to act for her in her 
matrimonial matter. 
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6. Michael and Vera Giammarco were married in 1960. There were 
three children of the marriage. Over a period of years the 
Giammarco's marriage disintegrated to a point where the police were 
called to their home in or about August of 1987. Thereafter Mrs. 
Giammarco left the matrimonial home for a time taking with her the 
two daughters while the son remained with his father. By court 
order dated the 27th day of October, 1987, Mrs. Giammarco was 
granted exclusive possession of the upstairs of the matrimonial home 
subject to her husband having access to the use of the bathroom and 
kitchen facilities, interim custody of the child Esther, interim 
support for herself and Esther and a mutual restraining order. The 
Giammarco's resided separate and apart in the matrimonial home under 
these conditions until a further disintegration of their 
relationship resulted in a decision to sell the home. Mrs. 
Giammarco has never proceeded with the divorce because of her 
continuing efforts at and hopes for reconciliation. 

7. The Solicitor acted for Mrs. Giammarco throughout the divorce 
and family law proceedings commencing in or about August, 1987, 
being Court File No. ND147651/87. 

8. The Giammarco's matrimonial home was sold on or about 
September 12, 1988 with an anticipated closing of December 9, 1988. 

9. There was serious dispute between the Giammarco's respecting 
the division of the proceeds of the sale. In particular, there was 
an outstanding issue of an alleged debt owed by Mr. Giammarco to his 
brother Mario which Mrs. Giammarco viewed as not genuine, as well as 
an issue of the responsibility for debts incurred by each of the 
Giammarco's during the period of their separation and especially 
concerning their daughter Simone's car loan. At the time of the 
execution of the Agreement of Purchase and Sale, the Giammarcos had 
agreed to an equal division of the net proceeds of the sale. 
Shortly before closing, Mr. Giammarco provided a list of his 
expenses totalling $28,633.34 (which included the disputed "family 
loans") which he insisted be paid out of the total proceeds (and not 
his share of such proceeds) and if this was not done, he would 
refuse to close. In order to save the deal and avoid further 
damages and legal costs, Mrs. Giammarco agreed to a holdback of her 
alleged share of about $30,000.00 which, together with the 
$28,633.44 above, would form the basis from which to work out a 
settlement or obtain a court order. After much discussion and 
negotiation, it was agreed that a sum of $28,633.44 of the sale 
proceeds would be paid to Mr. Giammarco's counsel, Jeffrey Eason, 
who would be responsible for the payment of the various debts. Mr. 
Eason's evidence would be that a further $30,000 was to be held in 
a separate interest bearing trust account pending a resolution of 
the arbitration of those joint debts at which time distribution of 
the funds would be made when the settlement to the funds had been 
determined. There was also an outstanding issue regarding division 
of pension entitlements, which it was hoped would be settled 
contemporaneously. These arrangements were confirmed in letters 
dated November 22 and 28, 1988, and December 1, 1988 from Mr. Eason 
to the Solicitor which are attached collectively as Exhibit 1 to 
this Agreed Statement of facts. The Application by Mrs. Giammarco 
against her husband and his brother Mario Giammarco with regard to 
Mario's interest in the matrimonial home was settled before Sirois, 
J. in late November. The issues remaining are set out in the 
Solicitor's letter to Mr. Eason dated January 24, 1989 (Exhibit 4). 
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10. The Solicitor received funds totalling $137,320.90 into his 
trust account from the sale of the Giammarco's matrimonial home. 
The funds were disbursed as follows: 

~ Details Amount 

Dec. 9/88 Vera Giammarco $ 68,570.90 

Dec. 9/88 Frank Mott-Trille $ 1,500.00 
(Re: Application Cost) 

Dec. 9/88 Frank Mott-Trille $ 6,000.00 
(Fees toward Divorce) 

Dec. 9/88 Frank Mott-Trille $ 1,250.00 
(Fees and Disbursements toward Sale) 

Dec. 9/88 Jeffrey Eason (In Trust) $ 28,633.44 

Dec. 9/88 Steve Lazaridis $ 15,000.00 

Dec. 9/88 Pro-Line Automotive Ltd. $ 16.377.66 

.s..u.L. 332. 00 

The Solicitor's client trust ledger is attached as Exhibit 2 to this 
agreed statement of facts. 

11. Pro-Line Automotive Ltd. was a client of the Solicitor. It is 
now no longer in business and has no assets. Steve Lazaridis is 
also a long-time client of the Solicitor. 

12. The Solicitor did not seek Mr. Eason's authority to make the 
disbursal of funds to either Steve Lazaridis or Pro-Line Automotive 
Ltd., nor did he disclose the fact of the disbursal of funds to Mr. 
Eason. 

13. By letter dated December 9, 1988, the Solicitor wrote to Mr. 
Eason reporting the transaction, a copy of which, complete with the 
cash flow is attached as Exhibit 3 to this agreed statement of 
facts. The Solicitor did not report the disbursal of funds to 
either Lazaridis or Pro-Line. 

14. The Solicitor did have a conversation with Mrs. Giammarco 
regarding the funds to be held in trust. This discussion took place 
in the Solicitor's office at the end of December 1988. The 
Solicitor advised her that he could obtain a higher rate of return 
for the funds by investing them in mortgages than in having the 
money held in an interest-bearing trust account. Mrs. Giammarco 
specifically asked the Solicitor about access to the funds to which 
he replied that he would have to invest the money in at least a 
three to six month term deposit in order secure a good rate of 
return. Understanding that her funds would be invested only for 
this period of time, Mrs. Giammarco agreed to this course of action. 
Mrs. Giammarco was not advised that the person or entity to whom the 
funds were to be lent were also clients of the Solicitor's. 

15. By letter dated January 24, 1989, a copy of which is attached 
as Exhibit 4 to this agreed statement of facts, the Solicitor 
corresponded with Mr. Eason regarding the $30,000 holdback. 
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16. The Solicitor and Mr. Eason had numerous telephone 
discussions, exchanged correspondence and held a joint meeting wit.h 
the Giammarco's in the period up to the Spring of 1993 regarding the 
matter but no resolution of the issues between the parties was 
reached. The Solicitor and Mr. Eason both made concerted efforts to 
achieve a settlement in order to avoid the expense of returning to 
court, but the Giammarco's could not at any time agree on the 
daughter's car loan, the division of the husband's pension and the 
percentage split. 

17. The matter did not progress until a letter of october 10, 1991 
from the Solicitor to Mr. Eason, a copy of which is attached as 
Exhibit 5 to this agreed statement of facts. The Solicitor had 
still not revealed to Mr. Eason, nor did he ever subsequently 
reveal, that the funds were no longer in trust. 

18. Mr. Eason responded by letter dated October 17, 1991, a copy 
of which is attached as Exhibit 6 to this agreed statement of facts. 

19. The Solicitor put a final proposal to Mr. Eason in a letter 
dated December 13, 1991, a copy of which is attached as Exhibit 7 to 
this agreed statement of facts. The matter was not settled and 
sometime thereafter Mr. Giammarco terminated Mr. Eason's retainer, 
and for a time, acted on his own behalf. 

20. Subsequently, Mr. Giammarco retained H. David Ovenden to act 
for him on the resolution of the outstanding issues including the 
division of the funds held in trust. Mr. Ovenden began to 
correspond with the Solicitor on October 7, 1993 following a 
conversation between the two, a copy of Mr. Ovenden's October 7, 
1993 letter is attached as Exhibit 8 to this agreed statement of 
facts. There were further letters from Mr. Ovenden to the Solicitor 
dated February 23, 1994, February 28, 1994, March 14, 1994, March 
21, 1994, and March 28, 1994, copies of which are attached 
collectively as Exhibit 9 to this agreed statement of facts. 

21. On March 30, 1994 the Solicitor and Mr. Ovenden spoke on the 
telephone, this prompted the letter from Mr. Ovenden of April 4, 
1994, a copy of which is attached as Exhibit 10 to this agreed 
statement of facts. The Solicitor wrote to both Mrs. Giammarco and 
Mr. Ovenden by letters dated April 19, 1994, copies of which are 
attached collectively as Exhibit 11 to this agreed statement of 
facts. 

22. Mr. Ovenden responded to the Solicitor's April 19, 1994 letter 
by letter dated May 6, 1994 a copy of which is attached as Exhibit 
12 to this agreed statement of facts. 

23. Mrs. Giammarco had moved to California in April of 1989 to 
live with her eldest daughter, Simone, who married a resident of 
that state. Prior to her departure, Mrs. Giammarco pressed the 
Solicitor to resolve the issues remaining between herself and her 
husband in order that the distripution of the funds could be 
finalized. The matters were not resolved. 
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24. After numerous telephone enquiries to the Solicitor regarding 
the status of the matter, Mrs. Giammarco wrote to the Solicitor 
asking for a resolution of the outstanding matters, a copy of Mrs. 
Giammarco's undated letter is attached as Exhibit 13 to the Agreed 
Statement of Facts. The Solicitor responded by letter dated April 
17, 1989, in response to telephone discussions, a copy of which is 
attached as Exhibit 14 to this Agreed Statement of Facts and which 
enclosed a copy of his letter to Mr. Eason of th~ same date trying 
to reach a resolution. Mrs. Giammarco wrote to the Solicitor on a 
number of other occasions, copies of this correspondence is attached 
collectively as Exhibit 15 to this agreed statement of facts. 

25. Mrs. Giammarco estimates that during the period from April 
1989 to May 1994, she or her daughters telephoned the Solicitor's 
office in excess of 100 times to determine the status of the matter. 
A large portion of the later calls were placed collect to the 
Solicitor's office. Mrs. Giammarco placed the collect calls because 
the Solicitor had not returned many of her earlier calls. Mrs. 
Giammarco had received a $50,000.00 settlement for personal injuries 
arising out of an automobile accident which included a miscarriage 
which resulted in a hysterectomy, chronic back and neck pain and 
migraines. While living in California during the above-stated 
period she used the settlement funds for ongoing expenses as she was 
no longer able to work. In the Spring of 1994, she advised the 
Solicitor that she had exhausted the settlement funds and that she 
was considering personal bankruptcy in the United States because of 
an inability to meet her ongoing living expenses. The Solicitor 
agreed to try to raise the $10,000.00 which she required to pay such 
sum on the account, provided it met with her husband's approval. 

26. The Solicitor responded to some of Mrs. Giammarco's telephone 
calls, and although there was correspondence from the Solicitor's 
office to Mrs. Giammarco, copies of which are attached collectively 
as Exhibit 16 to this Agreed Statement of Facts, he did not report 
to her on the status of the "investments" made on her behalf until 
the April 19, 1994 letter. 

(b) Viva Voce Evidence 

The Law Society's counsel called Jeffrey Eason as a witness. Mr. Eason is 
a lawyer who was called to the Bar in 1977, and who practices in Georgetown. He 
testified that in October 1987 he was retained to act in a matrimonial proceeding 
for Michael Giammarco. 

Mr. Eason testified that (as set out in paragraph 9 of the Agreed Statement 
of Facts quoted above) $30,000.00 was to be held in a separate interest-bearing 
trust account pending a resolution of the attribution of the parties' joint 
debts, at which time distribution of the funds would be made when the entitlement 
to the funds had been determined. 

Mr. Eason further testified that during the time that he acted for Mr. 
Giammarco, the Solicitor did not at any time communicate with him, orally or in 
writing, to indicate that he intended to remove any portion of the $30,000 that 
was being held in trust. On the contrary, he testified, he and the Solicitor had 
numerous conversations in which they attempted to resolve the remaining issues 
and the disposition of the funds, and that during those discussions the monies 
in trust were often mentioned and interest on the monies in trust were discussed. 
The fact that the monies were in trust was the very basis of discussions between 
Mr. Eason and the Solicitor concerning the eventual resolution of the matrimonial 
file, Mr. Eason testified. 



- 229 - 21st October, 1997 

Finally, Mr. Eason testified that during the entire period of his retainer 
by Mr. Giammarco, until his retainer was terminated in October 1992, there was 
never a settlement of the issue of whom was entitled to what portion of the 
$30,000. 

The Solicitor testified that initially the parties agreed that from the 
proceeds of the sale of the Giammarco's house, $30,000 would go to Mr. Giammarco 
to pay off family loans and some of his expenses, and $30,000 would go to Mrs. 
Giammarco to pay off her family loans and their daughter Simone's car because Mr. 
Giammarco had promised that that would be paid off. 

The Solicitor added that about a week before the closing, Mr. Giammarco 
took the position that he was not going to let his wife have that $30,000 out of 
the closing funds. The Solicitor testified that it was his view that all of that 
$30,000 should have gone to Mrs. Giammarco. 

The Solicitor further testified that Mrs. Giammarco came to him in tears 
saying that her husband was not going to give her any more money for her daughter 
Simone's wedding because Simone did not get along with her father. The Solicitor 
testified that Mrs. Giammarco told him that her husband had refused to pay $3,000 
for the wedding and that she undertook to the Solicitor that he could take the 
$3,000 out of her share if he would pay the amount. The Solicitor testified that 
on the basis of his undertaking he paid the $3,000 to Simone. 

The Solicitor acknowledged that he did not discuss the payment with Mr. 
Eason because he knew that Mr. Giammarco would not agree. "I made a mistake", 
he testified. 

Based upon the Solicitor's admission and the evidence summarized above, the 
Panel finds that particular 2 (a) of Complaint D180/94 has been made out, in that 
the Solicitor misapplied $30,000 of funds to be held in trust for the benefit of 
Vera and Michael Giammarco. 

Summary 

For these reasons, the Panel finds each of particulars 2 (a), (b), (c) and 
(d) of Complaint D189/93, particulars 2 (a) and (b) of Complaint D246/93, and 
particular 2 (a) of Complaint D180/94 to have been made out, and finds the 
Solicitor guilty of professional misconduct in respect of each of these 
particulars. 

DATED at Toronto this 9th day of September, 1996. 

Gavin MacKenzie 
Chair 

RECOMMENDATION AS TO PENALTY 

The Panel recommends to Convocation that the Solicitor be given permission 
to resign his membership in the Law Society of Upper Canada if he requests such 
permission in Convocation when this matter is considered there. 

The Panel further recommends that if the Solicitor elects not to request 
permission to resign his membership in the Law Society, he be disbarred. 
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REASONS FOR RECOMMENDATION 

(a) Introduction 

The Panel reconvened on December 13, 1996 for a full day to hear evidence 
in mitigation of penalty, and to consider the submissions of counsel. 

We are grateful to all counsel for their considerable assistance, not only 
during the penalty phase of this hearing, but throughout the ten hearing days of 
this most difficult matter. 

On behalf of the Solicitor, Mr. Mark submitted that the appropriate penalty 
would.be a suspension of the Solicitor's right to practise. Mr. Mark informed 
the Panel (as did the Solicitor himself, in his viva voce evidence on December 
13) that if Convocation were to permit the Solicitor to continue to practise 
after serving a period of suspension, the Solicitor would undertake not to 
practise in the fields of estates, real estate, loans, mortgages or investments. 

The Panel received (as Exhibit 75) a written undertaking to this effect 
signed by the Solicitor and dated December 12, 1996. In that document the 
Solicitor also undertook (if permitted to continue to practise) to have tr.ust 
funds deposited into trust accounts under the control of two lawyers with whom 
he proposes to share space, namely his daughter Sarah Mott-Trille and Calm 
Brannigan (the evidence of both of whom is summarized below); and to have all 
general account cheques co-signed by either Ms Mott-Trille or Mr. Brannigan. 

As mentioned at page 2 of the Report and Decision of 
Solicitor is 65 years old. He was called to the Bar in Great 
Inn) in 1953, and was called to the Bar in Ontario in 1954. 
Scholar before he undertook a career in law. 

the Panel, the 
Britain (Gray's 
He was a Rhodes 

The Solicitor's practice has included both "solicitors' work" and 
litigation. He has practised most recently in Brampton, in association with his 
daughter, Sarah Mott-Trille. 

(a) Character Evidence 

The Panel received considerable character evidence both viva voce and in 
letter form. Although we accept Ms Budweth's submission that at least some of 
the character evidence submitted in letter form should be given limited weight 
because it is apparent that the authors of certain of the letters did not 
appreciate the seriousness of the professional misconduct that the Panel has 
found established, the viva voce evidence that the Panel heard for the most part 
is not vulnerable to the same criticism. Each of the witnesses who testified 
swore that they had read the Report and Decision of the Panel, and were 
accordingly familiar with the Panel's findings. 

Character evidence in mitigation of penalty in discipline proceedings is 
of course common, but in this case the Panel considered the evidence to be out 
of the ordinary, and was most favourably impressed by the many contributions that 
the Solicitor has made over the years to the well-being of both communities and 
individuals that he believed could benefit from his assistance. 

For the benefit of Convocation, we have summarized below the character 
evidence of several of the witnesses who testified on the Solicitor's behalf. 
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1. The Right Honourable John N. Turner testified that he met the Solicitor on 
board the Moritania in 1949, when both he and the Solicitor were on their way to 
read law together as Rhodes Scholars at Oxford. Mr. Turner pointed out that the 
Solicitor believed in the value of community work even in his University days in 
that he helped disadvantaged people in East London, which Mr. Turner described 
as being "pretty rough in those days". 

He and the Solicitor saw each other infrequently immediately after they 
completed their law studies, as Mr. Turner moved to Montreal and Mr. Mott-Trille 
to Toronto. They resumed their friendship in 1976, and have continued to be 
friends over the last 20 years. Mr. Turner testified that he believes that the 
Solicitor enjoys a favourable reputation in the community. He heard nothing 
negative about him until he learned of these disciplinary proceedings. 

2. Peter Barnard testified that he first met the Solicitor 40 years ago, when 
Mr. Barnard was in high school in Oakville. 

Mr. Barnard testified that the Solicitor has been a great counsel and help 
to him over those many years. He testified that the Solicitor encouraged him to 
go to graduate school in England (Mr. Barnard studied at Cambridge) and he 
accordingly considered meeting the Solicitor to be a major turning point in his 
life. Mr. Barnard is now the chairman of Ontario Hydro Technologies. 

Mr. Barnard also testified that the Solicitor has been his personal lawyer 
for 30 years, and has represented him in real estate transactions and in estate 
planning. He added that the Solicitor was also very helpful to him in~dealing 
with the aftermath of a plane crash that he was in. 

Finally, Mr. Barnard testified that the Solicitor has an extraordinarily 
high reputation in the community, and that he could unquestionably be relied upon 
to carry out his undertaking to restrict his practice if Convocation were to 
permit him to continue to practise. 

3. F.W. Watt, professor emeritus at the University of Toronto, testified that 
he met the Solicitor at Oxford in 1951. He remained close to the Solicitor 
after graduation, particularly during the next 20 years. 

Professor Watt testified that the Solicitor assisted him in relation to 
several legal matters. He also testified that the Solicitor was a great support 
to him when Professor Watt and his wife separated, even though the Solicitor 
acted for Professor Watt's wife (who also testified on the Solicitor's behalf). 
Professor Watt testified that he was informed that he should obtain independent 
legal advice, but that because of his confidence in the Solicitor's fairness he 
elected not to do so. 

Professor Watt testified that despite the findings of the Panel he does not 
think that the Solicitor is "a predator, someone out to exploit clients for his 
own benefit", but rather considers him to be fundamentally a good and decent man 
who cares about others, but who was trapped by his own errors, which were 
compounded by a severe downturn in the economy. 

4. Professor Watt's ex-wife, June Watt, testified that she too has known the 
Solicitor since 1951. She testified that she and the Solicitor have known a 
number of people in common over the years, primarily professionals and academics. 
All have a high regard for the Solicitor, she testified. 

Ms Watt also testified that when the Solicitor represented her when she and 
Professor Watt separated in 1969, trying to effect a reconciliation was the 
Solicitor's first objective, and when that did not work the Solicitor encouraged 
the parties to implement an agreement that they had tentatively worked out 
between themselves, an agreement that still works many years later. 
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5. Patricia Langdon testified that she worked as a legal secretary for Osler, 
Hoskin & Harcourt in the 1950s when the Solicitor articled there. Ms Langdon had 
attended the London School of Economics, and found that she had a rapport with 
many of the students. She thought particularly highly of the Solicitor, who she 
considered to be·a wonderful young man. Ms Langdon testified that she and the 
Solicitor and their spouses kept in touch thereafter. 

Ms Langdon's husband died in 1963. Osler, Hoskin & Harcourt offered to do 
the legal work required as a result of Ms Langdon's husband's death, which 
included most significantly a claim against what was then Trans-Canada Airlines. 
Ms Langdon preferred, however, to give the work to the Solicitor, who was than 
a younger lawyer for whom she had a high regard. 

Ms Langdon testified that she has always been profoundly grateful to the 
Solicitor for his assistance and support during this most difficult time for her. 
The Solicitor not only settled the action against Trans-Canada Airlines on 
favourable terms, but managed to "keep it out of the press". She testified that 
he also "kindly made sure I wasn't left friendless". She testified that the 
Solicitor was good to her children, and particularly encouraged her daughter. 

6. Marilyn Locke testified that she met the Solicitor in 1977 in the Shelburne 
Congregation of the Jehovah's Witnesses. The Solicitor became her lawyer and 
acted on her behalf and on behalf of other members of her family in real estate 
transactions and in the preparation of wills. 

Ms Locke testified that she has often sought and relied upon the 
Solicitor's advice. When she was divorced and needed to work outside the home, 
he encouraged her to become a legal secretary. She took this advice, and now 
works as a legal secretary at McCarthy Tetrault. 

Like Ms Langdon, Ms Locke testified that the Solicitor has also been kind 
to her children. She testified that she has two children who were qualified for 
programs for "gifted" children in school, but that she was worried about whether 
segregating them from the mainstream would be beneficial to them. She testified 
that when she sought the Solicitor's advice he took her son aside and said to him 
that because he had a gift he had a duty to use it to help others. 

7. Stephen Fielder testified that the Solicitor hired him to work as a law 
clerk in 1971. Mr. Fielder further testified that although he told the Solicitor 
that he did not intend to work there for long because he intended to move back 
to the Province of Quebec, he remained in the Solicitor's employ for 12 years. 

Mr. Fielder testified that the Solicitor had a busy practice, in which he 
was always available to help his fellow Jehovah's Witnesses. When he acted for 
other Jehovah's Witnesses on real estate deals he never charged them full tariff, 
Mr. Fielder testified, but rather gave them at least a 25% discount. Mr. Fielder 
also testified that the Solicitor often acted in hardship cases even though to 
do so was not cost effective for him. 

Mr. Fielder testified that when the Solicitor learned, shortly after Mr. 
Fielder began working for him, that Mr. Fielder was living with his parents in 
orangeville and commuting, the Solicitor invited Mr. Fielder to live in the 
Solicitor's own home. Mr. Fielder testified that he was "staggered" by the 
generosity of the Solicitor's offer, which he accepted. He lived with the 
Solicitor for a few months at that time, and at other times when he (Mr. Fielder) 
needed help. Mr. Fielder also testified that the Solicitor's home was also open 
to other people who needed help, and that the Solicitor always encouraged people 
to telephone him at home even in relation to matters that he was handling pro 
bono. 
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Mr. Fielder observed that a great many clients talked to him about the 
personal interest that the Solicitor took in their legal matters, particularly 
in the family law field. 

Mr. Fielder also testified that he attended court with the Solicitor on 
many occasions, and that the Solicitor was always treated with great respect and 
deference by both other counsel and judges. 

Mr. Fielder testified that he is familiar with the Solicitor's general 
reputation in the community, both because he knows a number of lawyers who are 
acquainted with the Solicitor, and because he and the Solicitor belong to the 
same tennis club. He testified that all hold him in very high regard, and 
consider his family to be a model of Christian living. 

Mr. Fielder also observed that the Solicitor has strong opinions, and that 
perhaps in part as a result of this people tend to have strong opinions of him, 
one way or the other. He added that the Solicitor is an intensely loyal friend, 
sometimes to a fault: he believes that the Solicitor's loyalty is sometimes 
misplaced, and that on occasion he has been loyal to people.who do not deserve 
it. He cited Howard Finlason, the Solicitor's cousin (who figured prominently 
in certain of the findings of misconduct that the Panel has found established), 
as an example of the Solicitor's tendency to be loyal to those who may be 
undeserving of it. 

8. Robert Edward Millar testified that he had know the Solicitor for 30 years 
as a fellow Jehovah's Witness. He testified that in this community the Solicitor 
"was a hero for disadvantaged people". He said that the Solicitor was not a 
"stop watch" lawyer, but rather that he gave freely of his time to those who 
approached him in need of his assistance. Mr. Millar testified that the 
Solicitor "is an immodest man, but not an immoral man". 

9. Colm Brannigan testified that he was called to the bar in Ontario in 1983, 
and that he has practised in Brampton since then, except .for a two year period 
during which he practised with Epstein, Cole in Toronto. His practice is 
primarily in the field of family law. 

Mr. Brannigan testified that he now shares space in Brampton with several 
other lawyers, including Sarah Mott-Trille. He moved into the space in 1994, by 
which time the Solicitor had stopped practising pursuant to an undertaking that 
he had given to the Law Society. 

Mr. Brannigan testified that the Solicitor occupies a spot in the library 
shared by the lawyers who practise in the office, but that he has no private 
quarters there in which to meet clients. He testified that the Solicitor is not 
practising law, but rather uses his spot in the library to work on the Law 
Society proceedings and on proceedings that have been brought against him by his 
Church. 

Mr. Brannigan testified that he has taken advantage of the Solicitor's 
presence in the office to ask for his practical opinion on issues that have 
arisen, for example, in custody and access matters, and has found the Solicitor's 
advice to be valuable, and the Solicitor to be an excellent resource. 

Mr. Brannigan testified that though he does not consider himself to be a 
close friend of the Solicitor or his family, he has known him since 1990 when he 
and the Solicitor had a case together. Mr. Brannigan's client was "anti­
Jehovah's Witnesses" in that case, because he considered the ruination of his 
marriage to be due to the fact that his wife had become a Jehovah's Witness. Mr. 
Brannigan was impressed with the Solicitor's ability to maintain his composure 
in a bitter and emotionally charged case. 
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Mr. Brannigan testified that the Solicitor still enjoys a good reputation 
in the ~egal community in Brampton, where there is much respect, affection and 
concern for him, even among people who are aware of the troubles that have 
resulted in these disciplinary proceedings. 

Finally, Mr. Brannigan testified that if Convocation were to permit the 
Solicitor to continue to practise he (Mr. Brannigan) would be pleased to 
undertake the responsibilities referred to in the Solicitor's written undertaking 
(Exhibit 75, which is summarized at pages 93-94 above), an obligation he would 
not enter into lightly. Mr. Brannigan testified that he has read the Report and 
Decision of this Panel a number of times, and he is aware of the seriousness of 
the findings that the Panel has made. Nevertheless, he testified, he knows that 
the Solicitor has had an unblemished career for 40 years, and that though "this 
is a large blip" it is nevertheless a "blip" in an unblemished career. 

10. Judy Kelly testified that she worked as the Solicitor's secretary from 1966 
until he ceased practising in 1994. 

Ms Kelly testified that the Solicitor has always been a very compassionate 
and caring person who was always going out of his way to do kind things for 
people, and especially people of his faith. His home was always open, she 
testified, both figuratively and literally; he was very approachable. 

Ms Kelly also testified that the Solicitor was generous financially. Ms 
Kelly, who is herself a member of the Jehovah's Witness religion, testified that 
"sisters in our faith would come to him, and he would give them money because 
their husbands would not". She added that the Solicitor had loaned her money in 
times of need. 

Ms Kelly testified that the Solicitor looked after dozens of adoptions over 
the years, and that people that she ran into at Jehovah's Witness conventions on 
may occasions expressed their gratitude to the Solicitor for giving them an 
opportunity to have (adopted) children. 

In conclusion, Ms Kelly testified that notwithstanding the findings that 
the Panel has made in its report she regards the Solicitor to be a man of 
integrity and honesty, and added that if she had felt otherwise at any time her 
conscience would not have allowed her to continue to work for him. 

11. The Panel also heard the evidence of Michael Hill, a Solicitor in the 
United Kingdom, who testified by telephone. Mr. Hill has been practising law 
since 1970. He has frequently acted for the Watch Tower Society and for 
individual Jehovah's Witnesses in Europe and North America. 

Mr. Hill testified that he has known of the Solicitor's reputation for 
approximately 20 years, as the Solicitor is known among lawyers who act for 
Jehovah's Witnesses as a lawyer who has developed particular expertise in custody 
and access cases involving Jehovah's Witnesses. He testified that the Solicitor 
has long been held in very high regard in the Jehovah • s Witness community 
internationally as a person of great integrity and morality who is respected both 
academically and professionally. He testified that the Solicitor has made a 
substantial contribution to the Watch Tower Society. He cited the LeGrove case 
(which is referred to at length at pages 65 to 85 of the Panel's Report and 
Decision) as a case that has been circulated widely among lawyers who represent 
members of the Jehovah's Witness faith in custody and access cases. The case is 
regarded generally as a "forward stride" and has assisted Mr. Hill and other 
lawyers who practise in the field, he testified. 

12. Frank Kisluk testified that he was qualified as a chartered accountant in 
1969, and that he has been licenced as a trustee in bankruptcy since 1977. 
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Mr. Kisluk testified that in June 1994 the Solicitor approached him for 
advice concerning the re-organization of his affairs. With Mr. Kisluk' s 
assistance, the Solicitor was able to structure a proposal which was designed to 
enable him to make full restitution to all clients who had lost money as a result 
of his acts. The proposal called for not only the Solicitor's own assets, but 
also substantial assets of other members of his family, to be made available to 
creditors. 

Mr. Kisluk testified that it was apparent to him that the Solicitor was 
committed to making restitution, and indeed that he was "anxious to make this 
gesture". 

Mr. Kisluk explained that the creditors' meetings were very heated, and 
were notable for "a lot of vitriol". He testified that there was always a level 
of antagonism from the Watch Tower Society, whose representatives suggested that 
the Solicitor was secreting assets. Mr. Kisluk added that he had seen no 
evidence that this was in fact the case. 

Nevertheless, he testified, the creditors committee (which included a 
representative of the Watch Tower Society and two other members) recommended 
against the proposal (which Mr. Kisluk supported), and the proposal was defeated. 
The Solicitor was accordingly placed in bankruptcy. (The Solicitor hopes to be 
discharged from bankruptcy in January 1997.) 

13. Sarah Mott-Trille testified that she decided to become a lawyer because of 
her admiration for her father and the way that he helped people. She testified 
that her father had always encouraged his children to use their talents to help 
people. 

Ms Mott-Trille also testified that she chose to continue to use the surname 
Mott-Trille professionally after her marriage "essentially because of my father's 
reputation"; "I achieved a level of rapport with lawyers and judges because of 
his reputation". Ms Mott-Trille added that she still benefits from her father's 
reputation today, and that recently a judge said so to her in open court. 

14. Doctor Rachel Mott-Trille, another daughter of the Solicitor, testified 
that she graduated with her M.D. degree from the University of Toronto in 1987 
as the gold medallist in her class. She pursued graduate training in psychiatry 
thereafter, and became qualified to practise as a psychiatrist in 1992. She 
practises as a child psychiatrist, and is on the staff of Credit Valley Hospital 
as well as maintaining a private practice in that field. 

She testified that in 1991 and 1992 it became apparent to her that her 
father was under great stress, as he had disappointed a lot of people and was 
"taking it hard". Dr. Mott-Trille testified that her father became depressed, 
and that she urged him to get professional help. However, her father did not 
agree with her, she testified, at that time, though ultimately he did obtain 
professional assistance at the end of 1993. 

In the meantime, she testified, even his church seemed to turn against him, 
and his condition was exacerbated because he felt abandoned. She testified that 
he was diagnosed in late 1993 as having had a major depressive episqde, and was 
treated with anti-depressant medications and psychotherapy for two and a half 
years or so. His condition was characterized by tearfulness and damaged self­
esteem. 
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Dr. Mott-Trille testified that her father asked her and other members of 
the family about their assets, and that the family had a lot of meetings at which 
all agreed that they were keen to help the Solicitor however they could. She 
testified that she and her sisters went to the Watch Tower Society and met with 
the Watch Tower Society's two senior lawyers, Glen How and John Burns. She 
testified that she and her sisters "laid out our assets including family 
jewellery, and offered to come to terms". Dr. Mott-Trille expressed 
disappointment that Mr. How and Mr. Burns "weren't interested in anything but 
cold cash, and our assets were tied up and we needed time". She testified that 
she and her sisters followed up with a letter, but that the Watch Tower Society 
was not interested in attempting to resolve the matter in that way. 

(c) The Solicitor's Evidence 

The Solicitor himself also testified during the penalty phase of his 
hearing. He testified that he accepts and respects the findings made in the 
report and decision of the Panel. In relation to the Panel's finding that he had 
misapplied funds belonging to his client Ruth Ramsbottom (a finding made at page 
43 of the Report) the Solicitor testified that: "I accept that criticism. I 
should have put it in writing." 

In relation to the Panel's finding (at page 54 of the Report) that he 
misapplied $89,131.13 from the estate of Phyllis Winters, the Solicitor 
acknowledged the finding and testified that "it was a mistake". 

In relation to the finding (at pages 64 to 65 of the Report) that the 
Solicitor misapplied $65,000 from the estate of Florence Antoniuk, the Solicitor 
testified: "I agree this should not have been done." 

In relation to the finding (at pages 78 to 85 of the Report) that the 
Solicitor misappropriated $45,000 from the Watch Tower Society, the Solicitor 
testified that: "That finding has caused me a great deal of thought." He added 
that he had been embroiled in a conflict in his own religious institutions in 
which he had believed that he had been accused falsely of certain things. He 
testified that he should have followed up on a phone call that he had placed to 
Mr. How in which he had intended to seek Mr. How's authority to use funds to 
which the Watch Tower Society was entitled. "It shouldn't have happened," the 
Solicitor testified; _"I should have organized it better, and confirmed it in 
writing." He added that he now believes that he "paid too much attention to the 
fray between us and too little to my legal obligations." He also testified that: 
"I acknowledge in retrospect a lack of good faith, but there were circumstances 
it must be considered in light of." 

The Solicitor also testified that approximately $1,500,000 of his and his 
family's assets have been made available to his creditors. This included the 
proceeds of the sale of his matrimonial home, which had always been in his wife's 
name. It also included the proceeds of the sale of the "milk quota" for his 
dairy farm (the most valuable asset of a dairy farmer), for $175,000. 

The Solicitor also testified that he collapsed his registered retirement 
savings plan, which was of the value of approximately $60,000. Approximately 
half of the RRSP was paid to Revenue Canada, and the balance was made available 
to investors who had lost money. 

The Solicitor testified that in 1989 his gross income was approximately 
$900,000, and that his net income was approximately $165,000 (his expenses 
included the salaries of several employees among other things). The following 
year, 1990, his income was reduced by about SO%, and his income in 1991 was 
reduced further. Between 1992 and 1994 (when he undertook not to practise 
pending the disposition of the disciplinary proceedings), the Solicitor 
testified, he had hardly any drawings "because I wrote off almost everything on 
income tax, to pay off people who made investments." 
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The Solicitor testified that his only income at present is his old age 
pension and Canada Pension Plan payments: "Today I am in bankruptcy and have no 
money." 

In cross-examination, the Solicitor testified that the amount that is still 
owing to client investors and other creditors is about $1,500,000 including 
interest. He also testified that the $1,500,000 that has been paid from his and 
his family's assets does not include approximately $85,000 that was paid by the 
Lawyer's Professional Indemnity Company. 

In response to a question from one of the members of the Panel the 
Solicitor acknowledged that at the time he made unauthorized use of clients' 
funds he needed money quickly. 

(d) Reasons for Recommended Penal~y 

As mentioned above, the Panel was impressed by the sincere accolades 
bestowed upon the Solicitor by character witnesses from a broad spectrum of 
society. There is no doubt in our minds that the Solicitor has made an 
extraordinary contribution particularly to his church and to members of his 
faith, but also to other individuals whom he was positioned to help, over the 
course of a distinguished career. 

This portrayal of the Solicitor as a kind, caring, and generous person is 
difficult to reconcile with the serious professional misconduct that the Panel 
has found established. The Solicitor misappropriated $45,000 from the Watch 
Tower Society, and misapplied a total of $890,000 of funds belonging to five 
clients {two estates, two individuals, and a husband and wife). 

The Panel considered the misapplications in this case to be if anything 
more serious than the misappropriation from the Watch Tower Society. As pointed 
out at page 28 of the Report, the Panel has found that the Solicitor invested 
$675,000 of his client Jeannette Steed's funds {a substantial portion of the 
matrimonial settlement that she received from her husband) without his client's 
authority, a decision that was influenced more by his desire to benefit other 
clients who had invested in an abortive project than by a concern for the safety 
of Mrs. Steed's investment. The Panel also found that the Solicitor misapplied 
$35,000 belonging to his client Ruth Ramsbottom by diverting those funds to the 
benefit of other clients without Mrs. Ramsbottom's authority. The seriousness 
of this professional misconduct is aggravated by the fact that Mrs. Ramsbottom 
was an unsophisticated client who was in dire financial straits at the time, a 
point that ·she made to the Solicitor repeatedly {though not necessarily in every 
conversation) when she telephoned him "many times and actually nearly begged to 
have my money sent to me." 

Mr. Mark submitted that because the Solicitor had a benevolent intention, 
he considered it proper to make what was his clients' decisions for them, and 
that though he should not have done that the findings of the Panel do not reflect 
what Mr. Mark characterized as a "criminal intent". 

Particularly in light of the persuasive character evidence, the Panel 
accepts that both at the time of the misappropriations and misapplications and 
thereafter, the Solicitor genuinely hoped and expected {albeit with an optimism 
that was unjustified) that his clients would be reimbursed fully for their 
losses. The Panel accepts Mr. Mark's submission that the Solicitor did not have 
a "criminal intent" • 
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We do not entirely accept the submission that the Solicitor's intent was 
"benevolent"; or, at least, we do not accept that the victims of his misconduct 
can in any sense be considered the objects of the Solicitor's intended 
benevolence. Rather, the Panel concludes that at a time in which he and other 
clients were in need of funds, the fundamental decency and generosity that had 
characterized his conduct throughout his career was, regrettably, compromised 
when he took advantage of his access to funds under his control that belonged to 
his clients. 

We accept Mr. Fielder's insightful observation that the Solicitor's 
commendable loyalty was occasionally misplaced, and the implication that in 
making improper use of trust funds in his possession the Solicitor may well have 
been motivated by a desire to help others who either had lost or were in jeopardy 
of losing money even though at least some of those people may not have been 
deserving of the Solicitor's assistance. Although, viewed in this light, the 
Solicitor's misconduct is less serious than (for example) the misconduct of a 
lawyer who misappropriates clients funds to support an extravagant lifestyle, 
neither this explanation nor the Solicitor's sanguine hope that no one would 
ultimately lose money alters the fact that by misappropriating and misapplying 
almost $1,000,000 of client funds the Solicitor breached fundamentally his 
responsibilities as a lawyer. 

The Panel was not entirely convinced that the Solicitor himself appreciated 
the seriousness of his misconduct. In his evidence in mitigation of penalty, 
while accepting and ostensibly respecting the findings of the Panel, the 
Solicitor characterized at least one of his misapplications as "a mistake", and 
in relation to the Panel's finding that he had invested Mrs. Ramsbottom•s money 
without instructions stated: "I accept that criticism. I should have put it in 
writing". It is not the Solicitor's failure to obtain Mrs. Ramsbottom' s 
instructions in writing, however, that formed the basis of the Panel's finding; 
rather, it was the Solicitor's failure to obtain Mrs. Ramsbottom's instructions 
at all. 

The Panel is satisfied that the Solicitor has genuinely attempted to make 
good his client's losses, and that not only he but also members of his family 
have been required to divest assets in an attempt to do so. The Panel also 
accepts that the Solicitor has been required to live in financially straitened 
circumstances as a result. Although some of the payments that have been made 
have been the result of actual or threatened legal proceedings brought against 
him, the Panel nevertheless considers the Solicitor's desire to compensate his 
clients to be genuine. 

It is of course well established that the appropriate penalty in cases 
involving the misappropriation of client funds, in the absence of exceptional 
extenuating circumstances, is disbarment. In the present case, as mentioned 
above, the Panel considered the numerous misapplications of client funds to be 
at least as serious as his misappropriation of $45,000. 

In such cases as Milrod (report adopted by Convocation on January 30, 1986) 
and Cooper (report adopted by Convocation on May 23, 1991) the benchers have 
emphasized that in cases involving misappropriation disbarment is not a penalty 
that should be reserved for practitioners who are wholly without redeeming 
qualities. Nor is the protection of the public the only purpose served by a 
disbarment order in such circumstances; of at least equal importance is the 
necessity of maintaining the reputation of the profession in the eyes of the 
public. Members of the public are entitled to reassurance that in discharging 
its privilege of self government, the legal profession will unequivocally express 
the unacceptability of lawyers misusing clients' funds with the harshest penalty 
available, save when mitigating circumstances are such that well-informed members 
of the public would accept a departure from this general rule. 
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The Panel was referred in argument to a number of decisions, some of which 
resulted in lawyers being suspended despite findings of serious misconduct. The 
Panel does not consider any of these cases to be comparable to the present case. 
Cases such as Baum (reasons of Convocation dated September 28, 1995) in which the 
solicitor was suspended for 18 months for misappropriating a relatively small 
amount of money in a case involving other extenuating circumstances, did not 
involve (as does the present case) the repeated misapplication of substantial 
sums of money to which clients were entitled. Cases such as Ashbee (report 
adopted by Convocation September 26, 1996) and Warga (report adopted by 
Convocation April 21, 1994) involved neither the misappropriation nor the 
misapplication of client funds, but rather the failure of lawyers to 
conscientiously serve clients and comply with the requirements of rule 5 
(conflict of interest), as well as other misconduct. 

Although the Panel accepts that if the Solicitor were permitted to continue 
to practise he would honour the undertaking that he is willing to give to 
restrict his practice (and though the Panel of course accepts as well that both 
Sarah Mott-Trille and Colm Brannigan could be relied upon to discharge the 
responsibilities contemplated by the Solicitor's undertaking), we are of the view 
that the maintenance of public confidence in the profession requires Convocation 
to terminate the Solicitor's membership by reason of the seriousness of the 
misconduct that the Panel has found established. Nothing is more likely to bring 
discredit upon the legal profession than the misappropriation or other 
unauthorized use of clients' funds. The Solicitor's unauthorized use of his 
clients' funds in the present case was a complete abdication of his 
responsibilities as a lawyer. 

In the vast majority of cases involving both the misappropriation and the 
misapplication of substantial amounts of client funds, evidence of prior good 
character would not in itself justify a recommendation that a Solicitor's 
membership be terminated by way of an order permitting the Solicitor to resign 
rather than by way of an order of disbarment. In the present case, however, the 
Panel considered the evidence that it received in mitigation of penalty on the 
Solicitor's behalf to be exceptional. Over the course of his entire career, the 
Solicitor has contributed selflessly and generously to the well-being of those 
whom he has been able to assist. Until he misused client funds in the incidents 
that gave rise to these proceedings, the Solicitor epitomized the tradition of 
public service in which the legal profession rightly takes pride. His 
contributions throughout his career, with the exception of the incidents of 
misconduct that the Panel has found established, have been commendable and 
exceptional, and the Panel believes that well-informed members of the public 
would accept that though Convocation's duty to the public requires it to 
terminate the Solicitor's right to practise law, to spare him the indignity of 
disbarment would entail no violation of Convocation's duty to the public. 

The Panel accordingly recommends that the Solicitor be granted permission 
to resign in the event that he requests such permission when this matter is 
considered in Convocation. The Panel further recommends that, in the event the 
Solicitor elects not to request permission to resign, he be disbarred. 

DATED at Toronto this 22nd day of January, 1997. 

Gavin MacKenzie 
(Chair) 

It was moved by Ms. Sachs, seconded by Mr. Carter that the Report be 
adopted. 

I 
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Counsel for the solicitor made submissions challenging some of the 
allegations of professional misconduct in the Report. 

Convocation took a brief recess at 10:45 a.m. and resumed at 11:00 a.m. 

Re: Shayna Bella KRAVETZ - Toronto 

The Secretary placed the matter before Convocation. 

Mr. Stuart appeared for the Society. The solicitor appeared on her own 
behalf. 

Mr. Stuart advised that the solicitor requested an adjournment with the 
Society's consent in order that the solicitor be allowed time to consult with 
Duty Counsel. 

The matter was adjourned to the next Discipline Convocation on Tuesday, 
October 28th. 

RESUMPTION OF THE MQTT-TRILLE MATTER 

Mr. ·Mark made further submissions on the finding of professional 
misconduct. 

Counsel, the solicitor, the reporter and the public withdrew. 

There were discussions on what issues the Law Society should respond to. 

It was decided that the Society's counsel should respond to the Finlay 
finding. 

Counsel, the solicitor, the reporter and the public were recalled and asked 
the Society's counsel to respond the Finlay matter. 

Mr. Stuart made submissions with respect to the Finlay matter. 

There was a reply by Mr. Mark. 

Counsel, the solicitor, the reporter and the public withdrew. 

The Sachs/Carter motion to adopt the Report was voted on and carried. 

Counsel, the solicitor, the reporter and the public were recalled and 
advised that the Report was adopted. 

The recommended penalty of the Discipline Committee was that the solicitor 
be permitted to resign and if he does not submit his resignation, that he be 
disbarred. 

Mr. Mark made submissions in support of a lesser penalty of a lengthy 
suspension with conditions. 

Ms. Budweth made submissions in support of the recommended penalty of the 
Discipline Committee. 

Counsel, the solicitor, the reporter and the public withdrew. 
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It was moved by Mr. Ruby, seconded by Mrs. Legge that the solicitor be 
suspended for a period of 2 years with conditions. 

~ 

It was moved by Mr. Gottlieb, seconded by Mr. Swaye that the recommended 
penalty be adopted. 

Carried 

Counsel, the solicitor, the reporter and the public were recalled and 
informed of Convocation's decision that the solicitor submit his resignation 
within 7 days, failing which he be disbarred. 

CONVOCATION ADJOURNED FOR LUNCHEON AT 12:15 P.M. 

CONVOCATION RECONVENED AT 1:45 P.M. 

PRESENT: 

Acting Treasurer (Philip Epstein, Q.C.), Aaron, Adams, Cronk, Gottlieb, 
Legge, Manes, Puccini, Ruby, Sachs and Swaye. 

IN PUBLIC 

Ms. Lesley Cameron, Senior Counsel - Discipline introduced Ms. Janet Leiper 
who acted as Duty Counsel. 

Application for Re-instatement 

Re: Daniel George ARNOLD - Ottawa 

The Secretary placed the matter before Convocation. 

Ms. Budweth appeared for the Society and Ms. Janet Leiper, Duty Counsel 
appeared for the applicant who was present. 

Convocation had before the Report dated 5th March, 1997 together with an 
Affidavit of Service sworn 19th March, 1997 by Ron Hoppie that he had effected 
service on the solicitor by registered mail on 14th March, 1997 to the 70 
Sweetland Avenue address (marked Exhibit 1), together with the Report and 
Affidavit of Service sworn 23rd April, 1997 by Ron Hoppie that he had effected 
service on the solicitor by registered mail on 23rd April, 1997 at the 290 
Mariposa Avenue address (marked Exhibit 2). Copies of the Report having been 
forwarded to the Benchers prior to Convocation, the reading of it was waived. 
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IN CAMERA 

IN CAMERA Content Has Been Removed



IN CAMERA Content Has Been Removed



IN CAMERA Content Has Been Removed



CONVOCATION ROSE AT 3:40 P.M. 

Confirmed in Convocation this P-~ day of /J~ve.rnbe.r ' 1997 

Treasurer f{-~ Tdf..a~h;y 

IN CAMERA Content Has Been Removed




