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Borrowing from clients

Giangioppo, Mario
North York, Ontario
Age 38, Called to the Bar 1982

Particulars of Complaint:
» professional misconduct

cations from the Society’s complaints and
audit departments, among other miscon-
duct.

The discipline hearing panel recom-
mended that the Solicitor be disbarred.
Convocation adopted this recommendation.
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« Biatia Glisgioppd clients without ensuring that the clients’
North York Interests were protected Mallal, Farouq
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-misapplication of client funds
-failing to conscientiously and diligently

Ottawa, Ontario
Age 55, Called to the Bar 1983

Mississauga serve clients
-practising law while suspended Particulars of Complaint:
* Farouq Mallal -failing to file Forms 2/3 « professional misconduct
Ottawa -failing to reply to Law Society communi- -misappropriation
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¢ Andrew B. Tulk Convocation’s Disposition (March 25, 1993):  Recommended Penalty:
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* Brian A. Whyte Gavin MacKenzie permission to resign
Gloucester Counsel for the Solicitor: Counsel for the Law Society:
Peter Rosenthal Christina Budweth

The Solicitor had exploited his role as a so-
licitor to borrow either directly or indirectly
from clients an amount totalling $488,720,
and compounded this misconduct by fail-
ing to ensure that these loans were ad-
equately secured. He had totally disregarded
the rules against acting in a conflict of in-
terest. In a number of instances clients were
deprived of their life savings. The Solicitor
had not made restitution. .
The Solicitor also misapplied client
funds, practised while under suspension,
failed to file Forms 2/3 for two years and
repeatedly failed to respond to communi-

Counsel for the Solicitor:
Leonard Max, Q.C.

The Solicitor abandoned his practice in
September, 1991, and left the country. The
following month he telephoned his lawyer
in Ottawa from out of the country with in-
structions to inform the Society that the
Solicitor had misappropriated or
misapplied over $31,000 of his clients’
funds.

He had withdrawn $24,058 from the
trust account of one client and had ration-
alized the misappropriation by viewing it
as a loan. The misapplied funds consisted
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of $7,500 given to the Solicitor by a client in trust to
be applied to an outstanding debt in the client’s name
to a third party. The Solicitor chose to credit these
funds against a loan he himself had made to the cli-
ent.

The Solicitor had also violated Rule 7 of the
Rules of Professional Conduct by borrowing approxi-
mately $112,500 from a client. Following the death
of the client’s husband she and the Solicitor had sev-
eral discussions concerning investment opportunities
and the benefits she would receive if she were to loan
money to him. He assured her the money would be
safe and that any funds she invested would earn a
return of 17 per cent. The client received no secu-
rity for the money she advanced to the Solicitor, and
he failed to advise the client to seek independent le-
gal advice on the transaction.

The Solicitor and the Society jointly submitted
he be allowed to resign his membership. He had ad-
mitted the misconduct and thereby saved the Soci-
ety time and expense prosecuting the complaint. He
had voluntarily given an undertaking not to practise
law in October, 1992. The amounts misappropriated
were relatively small and there was almost immedi-
ate restitution of the funds. The amount borrowed
from the client had been repaid. The discipline hear-
ing panel reviewed letters from the clients whose
funds had been taken. They were satisfied with the
restitution and had withdrawn their complaints. Fi-
nally, the Solicitor was suffering from a longstanding
substance abuse problem at the relevant time, a prob-
lem in relation to which he had since obtained pro-
fessional assistance. In the light of these mitigating
factors the panel agreed to recommend to Convoca-
tion that the Solicitor be permitted to resign. Convo-
cation accepted this recommendation.

Improper securities transaction

Tulk, Andrew Bishop
Toronto, Ontario
Age 49, Called to the Bar 1970

Particulars of Complaint:

« professional misconduct
-allowing himself to become the tool or dupe of a
client in connection with a fraudulent securities
transaction

Recommended Penalty:
three month suspension

Convocation’s Disposition: (February 25, 1993)
six month suspension
Counsel for the Law Society:
Thomas J. Lockwood, Q.C.
R. Eric Fournie
Counsel for the Solicitor:
Donald J.M. Brown, Q.C.

The Solicitor’s practice at the relevant time largely
involved obtaining financing for small companies in
such a way that they fell within the prospectus ex-
emption regulations in the Securities Act. In early
1988 his firm was owed $98,982 in legal fees by one
of his clients. The client was the controlling share-
holder in Permanent Acceptance Corporation Lim-
ited, a company without assets or income. The So-
licitor knew that the client had no resources to pay
this debt.

In October 1988, another of the Solicitor’s cli-
ents instructed him to design a transaction whereby
the client could acquire all of the shares in Perma-
nent Acceptance held by the client who was indebted
to the Solicitor’s firm and at the same eliminate Se-
curities Act restrictions prohibiting the immediate
resale of the shares to the public. If the plan suc-
ceeded, the Solicitor would recover the $98,982 in
legal fees owed his firm.

The Solicitor purposely designed the transaction
S0 as to eliminate all of the regulatory checks and
restraints that generally attach to such transactions.
The Society’s position was that by designing this
transaction and counselling the clients involved in it
the Solicitor facilitated a transaction that was abu-
sive to the public.

The discipline hearing panel based its recom-
mended penalty of a three-month suspension on the
principle that lawyers have a duty that extends be-
yond the interest of their clients to the proper work-
ing of the legal system. The conduct of the Solicitor
constituted a serious departure from the standard
expected of a responsible and diligent lawyer.

The panel accepted as mitigating factors the facts
that the Ontario Securities Commission had sus-
pended the Solicitor’s trading rights for a two-year
period, that the Commission’s decision had attracted
widespread publicity and that as a result the Solici-
tor had effectively been out of practice for 13 months
prior to the discipline hearing.

Convocation increased the period of suspension
to six months.

N
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Failure to serve clients

Whyte, Brian Alan
Gloucester, Ontario
Age 43, Called to the Bar 1977

Particulars of Complaint:

» professional misconduct
-failing to serve clients in a competent and diligent
manner
-improperly charging disbursements
-failing to discharge with integrity all duties owed
clients

Recommended Penalty:
-four month suspension
-following the suspension, the Solicitor must prac-
tise under the supervision of another lawyer for a one-
year period
-an undertaking to continue medical treatment
-$2,500 in costs

Convocation’s Disposition (March 25, 1993):
-four month suspension
-following the suspension, the Solicitor must prac-
tise under the supervision of another lawyer for a one-
year period
-an undertaking to continue medical treatment
-$2,500 in costs

Counsel for the Law Society:
Neil Perrier

Counsel for the Solicitor:
James Keaney

A title searcher at the Solicitor’s firm informed the
Solicitor’s partners that the Solicitor had been clos-
ing real estate transactions without conducting full
searches of title. A subsequent review of his files
for the period 1988-1991 revealed that the Solicitor
had not performed full searches of title on 412 files.
In these cases the title searcher would be instructed
to obtain a copy of the abstract only. The instru-
ments listed on the abstract were neither photocop-
ied nor reviewed by the Solicitor.

The Solicitor also admitted that he had charged
disbursements to clients when no expense had been
incurred, or where the disbursement was merely an
estimate. He stated that these charges rarely ex-
ceeded $10, and were used to cover mileage and tel-
ephone expenses. He estimated that approximately
$500 to $700 per year was charged in this way.

Character evidence put before the discipline
hearing panel indicated that the Solicitor’s actions
had been totally out of character. The panel consid-

ered a number of other factors in arriving at the pro-
posed penalty. He had fully cooperated with the So-
ciety’s investigation. Over the period encompassed
by the misconduct he had been abusing alcohol. The
Solicitor was receiving treatment for this and other
psychiatric problems, and this treatment appeared to
be having the desired result. The personal costs to
the Solicitor had been very high. In addition to the
shame, guilt and embarrassment he had suffered, he
had been out of practice for six months prior to the
hearing.

The Solicitor had gained no personal or finan-
cial advantage from his actions. He had simply cut
corners in a bid to find extra time to handle an in-
creasing number of files. His billings had remained
the same even as the volume of files increased.

The panel recommended that the Solicitor be
suspended for four months, and following this sus-
pension that he practise under supervision for a one-
year period. He was instructed to continue his medi-
cal treatment, and to pay the Society’s costs in the
amount of $2,500. This penalty embodied the pan-
el’s belief that the Solicitor’s personal recovery re-
quired some incentive for him to put these matters
behind him and return to practise.

Convocation accepted the panel’s recommenda-
tions on penalty.

Swearing false declaration

Janjua, Moeen Mahmood Ahmad
Mississauga, Ontario
Age 51, Called to the Bar 1976

Particulars of Complaints :
» professional misconduct

1) swearing 11 false statutory declarations

2) failing to file Forms 2/3
Recommended Penalty:

1) two month suspension

2) reprimand in Convocation and indefinite suspen-
sion until his filings are brought up to date
Convocation’s Disposition (March 25, 1993):

1) six month suspension

2) reprimand in Convocation and indefinite suspen-
sion until his filings are brought up to date
Counsel for the Law Society:

Christina Budweth
Counsel for the Solicitor:

not represented

In his role as counsel for the Janjua Family Trust, of
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which he was a 20 per cent stakeholder, the Solici-
tor purchased for the trust eleven rental properties in
Mississauga. The purchases were financed by first
mortgages equal to 75 per cent of the price. A con-
dition of the mortgage agreement was that the trust
must supply the remaining 25 per cent, and the agree-
ment precluded the use of any secondary financing
to provide these funds. The Solicitor was asked to
provide a statutory declaration for each purchase stat-
ing that this financing requirement had been met.

The Solicitor subsequently swore 11 separate
statutory declarations over a four-month period de-
posing that the balance of funds used to purchase
the various properties “are of my own resources and
have not been borrowed”. He swore these deposi-
tions knowing them to be false. He had arranged fi-
nancing on the remaining 25 per cent of the price of
each of the properties by taking out second mort-
gages on all of them.

The second complaint heard by the discipline
hearing panel concerned the Solicitor’s failure to file
Forms 2/3 for his 1991 fiscal year. These were due
in May 1991, and despite repeated requests from the
Society for them, as of the date of the hearing in Janu-
ary 1993, the forms had still not been filed.

The panel viewed as serious misconduct the So-
licitor’s apparent willingness to repeatedly execute
affidavits he knew to be false. There were, how-
ever, mitigating factors that the panel chose to take
into account. No monies had been lost in the trans-
actions and no claims had been made against the
compensation fund. The panel also expressed its
reluctance to severely punish a man they had been
convinced was “in difficult and constraining circum-
stances and doing his best to keep his head above
water”.

After balancing all of the factors, the panel rec-
ommended to Convocation that the Solicitor be rep-
rimanded in Convocation for his failure to file his
forms, and that he be suspended two months for
swearing false declarations. This suspension would
continue indefinitely if after the two months the forms
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had still not been filed.

Convocation concurred with the recommenda-
tion that the Solicitor be reprimanded in Convoca-
tion for failure to file, but chose to increase the pe-
riod of suspension to six months on the complaint of
swearing false declarations.

Failure to reply

Power, Richard Michael
Toronto, Ontario
Age 34, Called to the Bar 1984

Particulars of Complaint:
« professional misconduct
-failing to file Forms 2/3
-failing to reply to Law Society communications
Recommended Penalty:
suspension until all forms are filed; upon reinstate-
ment, to be reprimanded in Convocation and pay costs
of $1,000.
Convocation’s Disposition (March 25, 1993):
Reprimand in Convocation, suspension until all fil-
ings were in order, and costs of $1,000
Counsel for the Law Society:
Neil Perrier
Counsel for the Solicitor:
not represented

Following a review of the Solicitor’s books and
records, the Society sent the Solicitor a letter request-
ing further information on deficiencies it had uncov-
ered. The Solicitor did not reply to this or three sub-
sequent letters from the Society.

The Solicitor also failed to file Forms 2/3 for his
1991 fiscal year.

The Solicitor did not appear before the discipline
hearing panel to explain his misconduct. The panel
took this as a further indication that he was unwill-
ing to be governed by the Society. To stem this mis-
conduct the panel recommended the Solicitor’s sus-
pension until all outstanding matters had been re-
solved. The panel recommended that after his rein-
statement the Solicitor should be reprimanded in
Convocation and ordered to pay the Society’s costs
in the amount of $1,000.

The Solicitor was reprimanded in Convocation
and suspended until all filings are in order and he
has addressed the concerns of the Society’s audit
department. The Solicitor was also ordered to pay
costs of $1,000.



