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Welcome to your Gazette 
This is the first issue of Ontario 
Lawyers Gazette, the Law Society 's new 

member publication. 

The Gazette will be publi hed every 
two months (the next issue will be in 

mid-April) and it replaces the newsletter 

program that began in 1992. 

Why the change? 
There's at least two reasons. First, pro­

ducing and distributing the four newslet­
ter nine times a year was not an effi­

cient means of communication. Second, 

the old format was not flexible enough 
to allow the Law Society to give mem­

bers the quality and quantity of informa­

tion they said they were looking for. The 
goal for the Gazette is to provide mem­

bers with a single, comprehensive pack­

age of news and features that can help 

them keep in touch with Law Society 
and professional matters. 

The Law Society's bicentennial was 

another factor in launching the Gazette. 

would also exist beyond 1997. The title, 

Ontario Lawyers Gazette , was chosen to 

retain the link to the "old" Gazette that 

Members are 

encouraged 

to submit articles, 

letters and 

story ideas 

ceased publication last year. The Law 

Society thanks Mr. John Honsberger, 
Q.C. , LSM, for the many years he 

devoted to guiding the Gazette. 

What about content? 
The initial content plan for the Gazette 

was mainly developed with reference to 
the results of the Law Society 's reader­

ship survey of November 1996. The 
The desire was to create something new feedback received during the past four 

to mark this significant anniversary that years from members about the newslet-

ters was also considered. 
For future issues, the Gazette will 

rely heavily on the input from members 

to help guide its direction. Members are 

encouraged to submit articles, letters, 

story ideas , photographs or any other 

content ideas they believe will be of 
interest to their colleagues. If something 

is published that you like, or don't like, 

let us know. The contact information is 

in the masthead on page two. 

Is there anything else? 
Yes. It was recognized that moving to a 

bi-monthly publication might, on occas­

sion, limit the Law Society' ability to 

get information to members in a timely 

manner. To deal with this , a system is 
being developed to allow "fast-breaking 

news" to be sent to members quickly 

and efficiently via fax and/or e-mail. To 

ensure that as many members as possi­
ble are able to receive these updates, it 

is vital that member records include a 
fax number. For now, the easiest way to 

supply an e-mail address is go to Mem­

ber Sign-in in the Law Society's website 

at www .lsuc .on .ca • 

ONTARIO'S COURTS 

Cobourg, 
Northumberland 
County 
"One of three Ontario court 
houses designed to include 
town halls,Victoria Hall is one 
of Ontario's most important 
and impressive public build­
ings. An exuberant symbol of 
Cobourg's aspirations, it was 
the product of one of the 
province's finest architects, 
Kivas Tully ofToronto." 

From Court Houses in Ontario, 

• 

• 

I 979, by Stephen Britton Osler. 
Reprinted by permission of Carswell -
a division ofThomson Canada Limited. • 
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CONVOCATION 

Benchers reject mandatory CLE proposal 
The pursuit of "timely, affordable and 
accessible" continuing legal education 
was overwhelmingly endorsed by Con­
vocation in January. However, benchers 
stopped short of making it mandatory 
for Ontario 's lawyers . 

Three recommendations - a "blue­
print" for enhancing delivery, improving 
content and reducing the costs of contin­
uing legal education - were adopted by 
Convocation. On the question of mak­
ing CLE compulsory, benchers rejected 
a proposal to proceed with implement­
ing a mandatory program. Instead they 
voted in favour of a motion that defers 
the MCLE decision until they can 
review how successful the approved rec­
ommendations ' action plans are at keep­
ing lawyers up to date professionally. 

The recommendations are part of a 
report to Convocation from the MCLE 
subcommittee. The report was devel­
oped following extensive consultation 
with a "wide variety of legal organiza­
tions and practitioners from across the 
province ," in which the profession was 
asked about its educational needs. 

With the acceptance of the three rec­
ommendations , Convocation has: 
• adopted general principles and mini­
mum expectations for post-call educa­
tion - focusing on the need for lifelong 
learning for lawyers and based on the 
idea that professional competence is 
maintained and enhanced by on-going 
professional development. These basic 
principles recognize and support a core 
function of the Law Society's regulatory 
mandate to ensure that lawyers in 
Ontario meet high standards of learning 
and competency. 

• supported the initiation and coordina­
tion of an action plan for enhancing edu­
cational opportunities available to the 
profession. Among the goals is the 
expansion and improvement of delivery 
methods making education more acces-

The Law Society will 

not be expected 

to act alone to support 

the enhancement 

of post-call learning 

sible , useful , cost-effective and locally 
available by increa ing the expansion of 
CLE to the country and district level. 
The intent is to reduce barriers to educa­
tion by exploring new learning delivery 
methods using new technologies. 
• agreed to gather meaningful informa­
tion on post-call education. Little data 
is available to determine the number of 
lawyers who actively pursue learning 
opportunities after their call to the bar. 
(Anecdotally, it is believed that about 25 

per cent of the profession is active in 
CLE programs.) The necessary statisti­
cal information will allow the Society to 
assess the effectiveness of CLE. 

In its report , the MCLE subcommit­
tee makes it clear that the Law Society 
will not be expected to act alone to sup­
port the enhancement of post-call learn­
ing and that all interested parties, from 
other CLE providers, legal associations 
and law schools to libraries and individ­
ual practitioners should collaborate to 
ensure that the development of educa­
tional policies , opportunities and pro­
grams become a priority among the pro­
fession . The CBA-0 , the County and 
District Law Presidents' Association , 
County of York Law Association, and 
the Advocates ' Society have endorsed 
the recommendations. 

In Canada, no province currently has 
mandatory continuing legal education , 
however Quebec is expected to imple­
ment compulsory education for a num­
ber of professions in the near future and 
other provinces are considering the 
issue. South of the border, 37 states 
require lawyers to pursue continuing 
education following their call. • 

CEO reports on reducing costs 
and increasing efficiency 
Member satisfaction - giving members 
good value for the fees they pay - is 
the goal of the Law Society's revamped 
administration , according to CEO John 

Saso, who reported to Convocation in 
January his staff's progress in making 
the Society a more efficient operation. 

Mr. Saso outlined where the Soci­
ety 's operations were in 1995 , the 
changes achieved in 1996 and the goals 
to be pursued in 1997 as the operations 
of the Law Society undergo full review 
and restructuring in the search for great­
er efficiencies and cost-effectiveness. 
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As part of Convocation's adoption of 

the policy governance model (benchers 

deal with policy; staff with implementa­

tion) the Society 's administration con­
tinues to undergo change. "Significant 

progress has been made on a number of 

fronts ," Mr. Saso told benchers. "Staff 

accountability has risen , costs have fall­

en, efficiencies have increased and the 

Society 's financial and operational vul­

nerability has been substantially 

reduced." 

In seeking to serve members more 

effectively, five broad goals direct the 

administration to be accountable, effi­

cient, cost-effective , service-oriented 

and results driven . The changes are 

already evident: 

• Operations have been restructured and 

a number of functions have been consol­

idated 

• The staff complement has been 

reduced by 15 per cent 

• A single cash collection point has 

replaced the previous system in which 

monies were collected at 32 different 

points 

• Supplies are now centrally purchased , 

taking advantage of economies of scale 

to gain volume discounts, and avoiding 

over purchasing 

• A comprehensive accounting policies 

and procedures manual now ensure 

proper financial controls: bank accounts 

are reconciled within 30 days of 

month's end; all cheques now require 
two signing officers; receivables are col­

lected , recorded and deposited within 

one business day 
• Invoicing is now centralized to a 

single point 

• Quarterly financial statements are pre­

pared on time and vetted through appro­

priate channels 

The result of these changes , and oth­

ers , is that $3.75 million has been cut 

from operations in 18 months. Many 

departments have reduced their budgets 

by over 10 per cent, and some by as 

much as 35 per cent. 

While substantial progress has 

already been made , the emphasis in 

TREASURER'S MESSAGE 

Program review next phase 
of governance restructuring 
One of the most tangible impacts of 

our governance restructuring in 

1997 will be the benchers' review of 

Law Society 

programs. 

You can 

expect to 

hear a lot 

more about 

it as the year 

progresses. 

In January, 

tures under the policy governance 

model adopted in 1996. Our next 

step is to deal with any outstanding 

issues from the past so that the slate 

is cleared as we move forward. With 

that accomplished we'll progress to 

the program review. Finally, benchers 

must set course for where we want 

the Law Society to go in the future. 

We'll do that by gathering detailed 

information about the needs of the 

public and the profession so that we 
Susan Elliott Convocation can establish the appropriate policies 

received a 

report detailing the purposes of the 

review, the programs to be evaluat­

ed, and the steps benchers will fol­

low to carry out the assessment. 

Although the program review may 

result in the change or elimination of 

some programs, it is not a slash and 

burn exercise - I can't emphasize 

that enough. Indeed, it may be that 

Convocation decides there are new 

programs the Law Society should be 

providing for the benefit of the pro­

fession or the public. The review is 

about evaluation, not cutting pro­

grams. Benchers will consider the 

existing program base - where we 

are - and by measuring the relative 

value of each program and its appro­
priateness to the Society's role, 

determine future program policy -

where we want to be. 

The program review is the middle 

part of the three-pronged approach 

Convocation is taking as it restruc-

1997 will be to dramatically increase 

levels of service to members and the 

public. To that end , Mr. Saso told 

benchers , a one-stop-shopping-service­

centre is being developed. The goal 

is to have 70 per cent of all inquiries 

as we move into the next century. 

Convocation's work - along with 

a parallel operations review on the 

administrative side at the Law Soci­

ety (see story on page 4) - is 

intended to enhance the relevancy 

and leadership of Convocation, while 

developing a Law Society that effec­

tively offers members and the public 

excellent service with greater cost­

efficiency. 
I don't think it's a coincidence that 

in the year of the Law Society's 

bicentennial anniversary we should 

be so focussed on looking ahead and 

going forward. We have a proud past 

of 200 years of safeguarding the peo­
ple of Ontario's access to a compe­

tent and professional bar. Our 
restructuring will ensure we maintain 

that legacy and allow us to lead, 

rather than follow, Ontario's legal 

profession into the 21st Century. 

from members dealt with by the Law 

Society staffer who answers themem­

ber 's initial call. 

Change at the Law Society is moving 

quickly, but says Mr. Saso, change was 

long overdue. "Apart from sporadic 
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tinkering, work-in-progress at the Law 
Society has remained substantially 
unchanged for the last 10 to 15 years. 
We are now systematically reviewing 
all of the things that we do .. . We want 
to provide services to members in a very 
effective, accurate, timely and first­
time-where-possible basis, and 
give members and the public the infor­
mation and the services they need 
right away." 

Complaints and discipline down 
Mr. Saso also advised Convocation that 
the Law Society handled 4,510 com­
plaints last year - a decrease of seven 
per cent froml995. This continues a 
downward trend in the number of com­
plaints, which have declined by 22 per 
cent since 1994. Fewer complaints files 
are opened because of a change in 
approach - once, every complaint was 
formally investigated, but now other 
ways of settling issues are used and only 
the "serious" complaints move to inves­
tigation . 

In discipline the numbers are also 
moving downward. Compared to the 
year earlier, the number of complaints 
authorized and sent to discipline was 
down 26 per cent in 1996. The reduc­
tion stems from the lighter traffic in the 
complaints department, as well as a 
change in how Form 2 filings are dealt 
with by discipline. In 1996, 59 solicitors 
were suspended, 18 disbarred and 11 
granted permission to resign. • 

New bencher joins 
Convocation 
Convocation has a new bencher. Niels 
Ortved, a partner with McCarthy 
Tetrault, was elected in January to fill 
the vacancy created by the appointment 
of Toronto bencher Stephen Goudge, a 
litigation and labour lawyer, to the 
Ontario Court of Appeal. 

Mr. Ortved received his law degree 
from the University of Toronto and was 
called to the bar in 1973. He practices 

litigation, civil and criminal law and 
appears before administrative tribunals. 
According to the 1995 bencher election 

Niels Ortved 

guide, Mr. 
Ortved consid­
ers self-regula­
tion , open com­
munication 
between Convo­
cation, the pub­
lic and member­
ship, and con­
tinuing compe-
tence in the bar, 

as issues of importance. 
Justice Goudge was a bencher for six 

years. Mr. Ortved is a newcomer to 

Convocation. • 

Roll -call votes 
At January Convocation, there were 
four roll-call votes stemming from the 
debate on mandatory continuing legal 
education. The first motion dealt with 
three recommendations in a report to 
Convocation from the MCLE subcom­
mittee pertaining to supporting and 
enhancing post-call learning. A fourth 
recommendation in the same report 
came with two options - both of which 
were voted on as separate motions. A 
third option (motion) was introduced 
during Convocation . 
1. That Convocation adopt three recom­
mendations from the MCLE subcom­
mittee designed to enhance delivery, 
improve the content and to reduce the 
cost of post-call education for the 
Ontario legal profession. Carried 31-3 . 
2. That continuing legal education not 
be made mandatory. Lost 26-13. 
3. That benchers approve in principle 
the introduction of MCLE. Lost 22-12. 
4. That Convocation defer the final 
decision on whether to introduce MCLE 
until the fall of 1998 , and that during the 
period preceding that date, initiatives set 
out in action plans relating to CLE (and 
approved by Convocation - see 1, 
above) should be investigated, pursued 

and reported on. Carried 29-10. • 

CONVOCATION ATTENDANCE 
AND ROLL-CALL VOTES 

Attend Motions* 

January 24, 1997 a.m Jp.m. i I 2 3 
I 

4 

Aaron , Robert ,I ,I F A A F 

Adams, W. Michael ,I F F A A 
Angeles , Nora ,I ,I F A F A 

Armstrong , Robert ,I ,I F F A A 

Arnup, John 
Backhouse, ancy ,I ,I F F F A 

Banack, Larry ,I ,I F F F A 

Bellamy, Deni e ,I ,I F F A 

Bobesich , Gordon ,I ,I A A A F 

Carey, Tom ,I F F F A 

Carpenter-Gunn , Kim ,I ,I F F A A 

Chahbar, Abdul Ali 
Cole, Thoma ,I ,I F A A F 

Copeland , Paul ,I ,I A A F 

Cronk, Eleanore ,I ,I F F A 
Crowe, Mar hall ,I ,I F A A F 

Curtis, Carole 
Del Zotto, Elvio ,I ,I F F A F 
Eberts , Mary 
Epstein , Philip ,I ,I F F F A 

Feinstein , Abraham ,I ,I F F F A 
Finkelstein , Neil 

Gottlieb , Gary L. ,I ,I A A A F 
Harvey, Jane ,I F F A A 
Krishna , Virender 
Lamek, Paul 
Legge, Laura ,I F F A A 
MacKenzie , Gavin ,I ,I F F A A 
Manes , Ronald ,I ,I F F A A 

Marrocco, Frank ,I ,I F F A F 
Martin , Arthur 
Millar, Derry ,I ,I F F F A 

Murphy, Daniel 
Murray, Ross ,I ,I F F F A 
O 'Brien , Brendan 
O 'Connor, Shirley ,I ,I F A F A 
Ortved, Niel ,I ,I F F A A 
Puccini , Helene ,I ,I F A A F 
Rock, Allan 
Ross, Heather ,I F F A A 
Ruby, Clayton ,I ,I F A A 
Sachs, Harriet ,I ,I F F A A 
Scace, Arthur 
Scott, David ,I ,I F F A A 
Sealy, Hope ,I ,I F F A A 
Stomp, Tamara 

Strosberg , Harvey ,I ,I F F F A 

Swaye , Gerald ,I F F A A 

Thom, Stuart ,I ,I A A A F 

Topp , Robert ,I F F A F 

Wilson, Richmond ,I ,I F F A F 
Wright, Bradley ,I ,I F F A F 

Elliott , Susan (Treas.) ,I ,I 

Non-voting Benchers in attendance 
R. Cass , G.H.T. Farquharson , P. Furlong, 
D. Lamont, A. Lawrence, P. B .C. Pepper, 
J . Wardlaw 

*Motions A=against F=for Ab=abstain 

Text of motions that required a roll-call vote are 

outlined in an article on thi page . 
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IN PRACTIC E 

CIVIL LITIGATION 

Province announces mandatory mediation process 
Lawyers are just beginning to digest the 
implications of Attorney General 
Charles Harnick's recent announcement 
that all civil non-family cases in Ontario 
will be referred to a mandatory media­
tion process. 

Mandatory referral to mediation is 
scheduled to be in place in Ottawa in the 
next few weeks and will be implement­
ed in Toronto at the beginning of June. 
It will be phased in across the province 
over the next four years. 

The Law Society will endeavour to 
keep members informed about practice 
issues that will arise from mandatory 
mediation. 

The following summary of the key 
points of mandatory mediation was pre­
pared by the Ministry of the Attorney 
General: 
• Mediation will be a requirement in 

the rules of civil procedure. 
• Civil (non-family) cases will be 

referred to a three-hour mandatory 
mediation session. 

• Mediation must take place after fil­
ing of the first statement of defence. 

• Time extensions for mediation must 
be approved by the court. 

• Litigants who want to opt out of 
mediation require approval of the 
court. 

• Mediations must be conducted by 

mediators from an approved roster. 

• Parties will be able to select the 

mediator they want from the roster. 
• With the approval of the court, liti­

gants can choose a mediator who is 

not on the roster. 

• Mediators will be from the private 

sector. 
• Mediators will not have to be 

lawyers to be on the roster. 
• Mandatory mediation sessions will 

be three hours long. Sessions can last 
longer than three hours if all parties 
agree. 

• If a settlement cannot be reached 
during mediation, the case continues 
through the litigation process. 

• Alternative dispute resolution (ADR) 
committees will be set locally to 
manage the mandatory mediation 
process . 

• Local ADR committees will be 
responsible for: 
- ensuring that communities are 
receiving the mediation services they 
need; 
- applying the standards approved by 
the Attorney General and the Chief 
Justice in appointing roster mediators; 
- establishing, managing and moni­
toring the local roster of mediators; 
- setting local tariffs up to a maxi­
mum of $300 per party for the 
mandatory, three-hour session and 
one additional hour of preparation 
time; 

CONDUCT & ETHICS 

- responding to public concerns or 
complaints. 

• The local ADR committee members 
will be drawn from: 
- members of the public (including 
those who use the court system); 
- mediators; 
- members of the legal profession 
who act for litigants; 
- the judiciary; 
- the Ministry of the Attorney 
General; 

• Mediators on the roster will be 
required to have appropriate training 
and experience and must be familiar 
with the civil dispute process. 

• Standards for the mediators will be 
approved by the Chief Justice of the 
Ontario Court of Justice and the 
Attorney General. 

• If a party cannot afford the costs of 
mediation, arrangements will be 
made for mediation services to be 
provided free of cost 

• To be approved for the roster, media­
tors must agree to provide some ser­
vices free of charge. 

• Mediations are private and confiden­
tial between the parties. • 

Independent legal advice never routine 
For many lawyers, independent legal 
advice is' viewed as a routine task that 

takes less than 30 minutes and results in 

a bill of about $50. The person seeking 
the advice isn't really seen to be a client, 

which gives lawyers an excuse to do the 
kind of work they would never dream of 

doing for their regular clients. 
But such attitudes consistently get 

lawyers into trouble. Independent legal 

advice that is rushed and fails to ensure 

that the client truly understands the 

transaction in question serves no one, 
including the lawyer giving the advice. 
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Lawyers who fail to follow certain 
rules when giving independent legal 
advice - even if the client has already 
made a decision and wants it rubber 
stamped - could find themselves mak­
ing a claim to the Lawyers ' Professional 
Indemnity Company if the transaction 
doesn 't work out as the client had 
planned. 

By treating independent legal advice 
more seriously, lawyers are protecting 
clients from a potentially troublesome 
situation and themselves from higher 
insurance premiums. 

Independent legal advice is given in 
situations where a conflict of interest 
could arise if a party to a transaction 
doesn't obtain an opinion from a lawyer 
who's not involved in the matter. Giving 
inadequate independent legal advice can 
be as problematic as failing to send a 
client to another lawyer. 

Some of the relatively common situa-

ILA procedure 
When giving independent legal 

advice, a number of steps should be 

followed: 

• Open a file.You should be certain 

that copies of all of the documents 

signed by the client are included in 

the file. Other material that should 

be placed in the file include your 
notes on the factual background of 

the matter, the financial disclosure 
given, and the details of what 

occurred in the interview. 

• Confirm advice given to the client 
in writing. 

• Carefully docket time spent on 

the file. 

• Carefully review the certificate of 

legal advice that's presented by the 

client. In some situations, it may be 

preferable for you to write a letter 

outlining the independent legal 

advice that was given, rather than 

signing the certificate. 

• Accept payment from the client -

not from someone with an interest 

that's contrary to that of the client. 

tions that call for independent legal 
advice are: 
• Ina matrimonial dispute , where both 
spouses consult the same lawyer during 
the drawing up of a separation agree­
ment. 
• Where beneficiaries to an estate are 
involved in a disagreement 
• Where a lending institution has a fidu­
ciary relationship with a borrower or a 
risky investment is being considered 
• Situations involving the elderly, the 
infirm, the uneducated and unrepresent­
ed parties . 

When sending a party on for inde­
pendent legal advice , it's not adequate to 
refer them to an associate or partner. In 
fact , the Ontario Court of Appeal pro­
hibited this in Bertolo v. Bank of Mon­

treal (1987) 57 O.R. (2d) 579. It 's best 
to provide the person with a list of a few 
names of lawyers practising in the rele­
vant area of law. 

Various lawyers have written exten­
sively on independent legal advice and 
how it should be given. They all say that 
merely asking the client if he or she 
understands the document in question is 
not sufficient to satisfy the minimum 
requirements of independent legal 
advice. 

It 's advised that in addition to ensur­
ing that the client understands the nature 
and effect of the document, the lawyer 
should be aware of all of the relevant 
circumstances surrounding the transac­
tion and be able to explain them to the 
client; be aware of the client's financial 
situation to determine what impact the 
transaction will have on the client; and 
be competent in the area of law in ques­
tion. 

When determining the amount of 
financial information that needs to be 
obtained before giving advice , the 
lawyer should consider the client's age; 
the level of sophistication and experi­
ence of the client; the nature of the 
transaction; the relationship of the par­
ties involved; the degree of risk to the 
client; the lawyer 's previous experience 
with the client; the motivation of the 

client and others involved in the transac­
tion; and the bargaining power between 
the parties. (Lawyers should not pro­
vide independent legal advice for clients 
considering signing a domestic contract 
who do not want to provide financial 
disclosure. Under Section 56(4) of the 
Family Law Act, a court can set aside a 
domestic contract if significant assets , 
debts or other liabilities were not dis­
closed.) 

Language is important. If the lawyer 
is not proficient in the language of the 
client , an interpreter is necessary to 
ensure the client fully understands the 
transaction. The interpreter must be a 
neutral party. A family member should 
never be asked to interpret during the 
giving of independent legal advice 
because the reliability of his or her inter­
pretation can later be called into ques­
tion. 

In all cases , regardless of a language 
barrier, information should be relayed to 
clients in a simple and understandable 
manner. Before the document is signed, 
clients should be able to explain , in their 
own words, their understanding of the 
transaction. 

It 's important to be satisfied that the 
client is exercising free will and judg­
ment. There are a number of relation­
ships that could lead to a presumption of 
undue influence. While there is no pre­
sumption of undue influence in situa­
tions involving an employer and 
employee, or a husband and wife , it 
doesn 't mean that it can't be proven. If a 
lawyer is not convinced that the client is 
exercising free will and judgment, the 
certificate of independent legal advice 
probably shouldn't be signed - even if 
that goes against the client's wishes. 

In cases where a lawyer advises 
against the signing of the documents in 
question but agrees to sign the certifi­
cate of independent legal advice because 
the client wishes to proceed , a witness 
should be present while the lawyer 
explains the advice. The client, prefer­
ably with the witness present, should 
sign an acknowledgment stating that the 
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document is being signed against the 
lawyer's advice. 

A retainer to provide independent 
legal advice shouldn't be accepted if 
issues are involved beyond the lawyer's 
experience and understanding - for 
example, if general accounting advice is 

needed. • 

TECHNOLOGY 

Paper rules the 
office, for now 
Wherever there is a law office, there are 
rooms filled with boxes upon boxes of 
files. Stacked neatly on shelves that sag 
wearily beneath them or jammed hap­
hazardly into a spare office, the files 
continue to multiply. It costs money to 
store them, to organize them, to preserve 
them. But it has to be done. Lawyers 
must keep their records. 

What if each of those 25-lb. boxes 
could be reduced to a single CD-ROM? 
What if a lawyer could sit at her desk, 
click her mouse and instantly pull up 
any of the firm's files? The fact is 
lawyers could do this and more today if 
they were in a position to spend enough 
time and money. However, this transi­
tion still requires a lot of time and a lot 
of money. The law firm very likely 
would continue to fill boxes with paper 
and have to arrange for their safe-keep­
ing. 

As in so many areas, techn<'1ogy has 
raced ahead of the law. So, regardless of 
whether it makes intrinsic sense to store 
a firm's records solely in electronic 
form, it is still a risky proposition. Cana­
dian courts simply have not ruled about 
the evidential value of an electronic 
record. And until they do so - or the 
government passes legislation clarifying 
the situation - the advantages of stor­
ing files electronically are limited. 

That is not to say there are no advan­
tages, however. 

London lawyer Norm Peel, who rep­
resented then Chief of Defense Staff 
General Jean Boyle at the Somalia 

Inquiry, relies heavily on his computer 
to organize cases, all the more so when 
he is facing half a million pages of 
Somalia-related material. But the very 
volume that makes the computer so 
valuable also precludes his storing all 
documents electronically. 

"I could take 500,000 pages and start 
scanning tomorrow, but to what pur­
pose?" he asks. 

Instead, he relies on an electronic 
summary that directs him to the appro­
priate paper file. "We have the machine 
that would do it, but I find very little use 
for scanning," he says. 

Although lawyers do not dare use 
CD-ROMs and other electronic media to 
replace all paper storage, electronic stor­
age can do two important things: make 
finding old files and documents much 
easier and reduce dramatically the paper 
that must be kept. 

Finding files is made easier because, 
at the very least, files that have been 
scanned can be tagged with four or five 
key reference words. Using software 
designed for the task, a lawyer can 
search for the key words and pull up an 
electronic picture of the document. Even 
better - but more time-consuming and 
costly - is a document that has been 
scanned using optical character recogni­
tion (OCR) technology. The full text of 
such a document then can be searched 
using a number of available programs. 

Unfortunately, even the very best 
scanners and OCR software cannot 
guarantee 100 per cent accuracy. There­
fore, on a large file, some mistakes are 
inevitable. 

"Properly indexed, it certainly would 
be easier to find a file electronically," 
says Hugh Laurence, manager of corpo­

rate precedents at Fasken Campbell 
Godfrey. "And it might make sense if 
you wanted to know the history of a file 
or if you liked a document from the file 
and wanted to use it for a current file." 

However, the advantages of being 
able to call up files electronically are 
insignificant in most cases compared to 
the cost of implementing such a system. 

"It's one thing to say that from now on 
we'll store documents in electronic 
form, but it's another to say all our 
information will be available electroni­
cally. It's just an immense task that 
probably isn't worth it for the amount of 
use you'd get out of it," Laurence sug­
gests. 

The other attraction of electronic 
storage is the possibility of reducing the 
amount of paper that must be stored. 

Nearly every file contains documents 

Acceptance of 

electronic files 

as legal equivalents 

to paper 

will happen eventually 

that could be scanned and discarded 
safely. In general, copies of documents 
that can be replaced, if necessary, by a 
court or client are candidates for scan­
ning and discarding. The lawyer can 
refer easily to the electronic form when 
needed but also has access to an original 
if required to produce it in court some 
day. 

Careful consideration should be 
given in determining which original 
documents, papers with original signa­
tures and lawyers' handwritten notes can 
be destroyed (see The Adviser, No.8, 
July 1986). 

If the courts gave electronic docu­
ments the stamp of approval tomorrow, 
there would still be questions awaiting 
answers. Although some firms store 
information on magneto-optical car­
tridges, the majority of electronic stor­
age today is being done on floppy disks 
or CD-ROMs. Anyone who has used a 
floppy disk for an extended period 
knows they eventually give out, and 
CDs simply haven't been around long 
enough for anyone to know how long 
they might last. Assuming there are still 
CD drives available in 50 years, will the 
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disks themselves still function? 
CD manufacturers have conducted 

accelerated age testing, subjecting disks 
to high levels of heat, humidity and 
light. They conclude a well-maintained 
disk will last about 100 years, far short 
of a good paper document. 

Even if today's technology worked 
indefinitely, rapid change in the com­
puter world will make it obsolete sooner 
rather than later. Thus, one of the costs 
that should be considered is the need to 
change storage technology from time to 
time as new devices are introduced and 
old ones fade away. A law firm cannot 
be left sitting with files stored on the 
equivalent of Beta videotape - safe but 
unreadable. 

Acceptance of electronic files as 
legal equivalents to paper is still a long 
way off. But there are signs that it will 

happen eventually. Land titles are now 
filed electronically, and statutes are 
being issued on CDs, making it much 
easier to search them. These are but 
small examples in a world where paper 
is still the surest bet. 

"Law is very conservative," says 
Laurence. "We're not going to be the 
firs t ones to test whether an electronic 

PRACTICE MANAGEMENT 

document is admissible in court." 
Says Peel: "It 's like dragging the past 

in, but I'm not comfortable going to that 
fully electronic world if my career is 
going to tum on whether that fax I sent 
from my computer really went out." • 

BUSINESS LAW 

Client heading for 
financial trouble? 
Business lawyers should be sensitive to 
tell-tale signs that a client is in financial 
distress , noted Dan Dowdall of Lang 
Michener in a recent paper for the 
LSUC-CLE program "The Six-Minute 
Business Lawyer." 

Too often , even where the signs are 
recognized their seriousness is not 
understood and "inappropriate or insuf­
ficient action is taken , valuable time 
wasted and restructuring options lost," 
he wrote. 

Some tips from Mr. Dowdall's paper: 
• Where the danger signals are present, 
the problem is often not legal in 
nature- "what the client really needs is 
accounting and business consulting 
help, if not a trustee in bankruptcy." 

Keep track of undertakings 
Complaints and claims often arise 
because lawyers don't monitor the sta­
tus of undertakings given on closing to 
discharge an institutional mortgage. 
(For guidelines relating to undertakings 
on institutional , collateral and other 

mortgages, see The Adviser Supple­

ment of September 1992 .) 
Two simple systems can help avoid 

these problems: 

Your tickler system. 
Whether it 's manual or computerized, 

make an entry into the system to follow 
up on outstanding undertakings within 

an appropriate space of time, whether 

you gave the undertaking , or accepted 

it. Put in a further entry for the date 
you expect to receive either the dis-

charge, or the discharge registration 
particulars , and continue to do so until 
the undertaking has been satisfied. 
An undertakings binder. 
Set up a binder divided into two parts -
for undertakings given and undertak­
ings received - and divide each part by 

the months of the year. Place a copy of 
an undertaking in the month in which it 

was given. Then , regularly each 

month , review the binder to determine 

which undertakings remain outstand­

ing. The binder format allows you to 
see at a glance how long a particular 

undertaking has been languishing , and 

having a copy of the undertaking in the 

binder provides a quick reference for 
its terms. You can then follow up with 

But since lawyers are "often the only 
professional help to which the debtor 
turns," they must accept the challenge 
of breaking the bad news to a client 
"who has often lost any real objectivity 
towards the problem." Usually, business 
failure is farther along than the client 
realizes, and accelerating- so " time is 
always of the essence ... [as with] any 
serious disease, as time passes, the 
option of a less painful cure is lost, leav­
ing only more draconian measures." 
• Often it 's best "to get the debtor into 
the hands of a total stranger with recog­
nized experience in working with trou­

bled companies and developing workout 
plans." Consider "using the same argu­

ment that you would use to encourage a 
sick friend to go to a doctor" - if he or 
she proves on examination to be 
healthy, well and good; "but if your 
friend is in fact sick, a life could be 
saved. There is little downside and a lot 
to gain." 
• If you're involved in a lawsuit on 
behalf of a client where there doesn ' t 
"appear to be much merit in the defense 
and the primary agenda seems to be 
delaying payment," a solvency problem 

is likely. Debtors usually "stretch" trade 

either the institution supplying the dis­
charge, or the vendor 's solicitor, as the 
case may be , and record your efforts on 
the copy of the undertaking , for future 
reference. 

The two systems work in tandem 
to ensure that these outstanding matters 
are brought to your attention through 
proactive initiatives on your part, 
and to reduce the risk of overlooking 

that final step to file completion. 

You aren't relying on the financial 

institution, the other solicitor, or 

your client to prompt you to take 
action. Discharge registration informa­

tion is then provided to the client, and 

you have avoided the risk of either a 
complaint or a claim being made 

against you. An inexpensive , win-win 

solution for you , your client and your 

colleagues. 
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payments only after already exhausting 
banks and other conventional sources of 
financing. Is the client paying your fees 
more slowly than formerly? 
• Since companies in trouble often sell 

assets, if a sale on which you're acting 
doesn't seem to make business sense, or 

is being made in a hurry or for what 

seems a poor price, this can be a danger 
signal. And a company that "cannibal­

izes itself may not have much to save in 

the long term." Rapid downsizing-per­

haps evidenced by a stream of wrongful 

dismissal disputes crossing your desk­

can similarly represent "self-cannibal­
ization." Sadly, some clients have "no 

choice but to strip an otherwise healthy 
business in an attempt to avoid personal 

bankruptcy ... an example of the captain 
taking the ship down rather than vice 
versa." 
• For the troubled business, "bad builds 

Sign of imminent failure 

w ~~ 

on bad." It can ' t achieve cost-effective­
ness through such means as bulk buying 
or trade discounts, causing it to lose 
even more cash. Undercapitalized busi­
nesses find it tough to compete, espe­
cially in "low-margin" products. 

• "Mezzanine financing, sale/leaseback, 

shareholder advances or taking of secu­

rity, unless clearly tied to expansion 
or replacement financing, are a danger 
signal," along with "any form of addi­

tional high leverage or costly financ­
ing." 

• Proposed transfers of half-interests in 

matrimonial property to a spouse may 
sometimes represent prudent planning, 

but are often attempted fraudulent con­

veyances "associated with imminent 
default." On the other hand, of course, 

matrimonial difficulties ( or partnership 
or shareholder disputes) are often linked 

to a business's financial distress. • 

INSOLVENCY DANGER SI GNALS 

Usually means serious trouble 

(B) (B-C) 

NEW CALLS 

Contract can 
prevent associate 
angst 
With opportunities for newly minted 
lawyers so difficult to find these days, 

many new calls are accepting associate 

arrangements with more senior practi­

tioners in an effort to gain experience 
and avoid the overhead of setting up 

their own practices. While the arrange­

ment can be a positive one, in some 
cases it ends in disillusionment for both 

the junior and the senior lawyer. 

Junior lawyers are particularly vul­

nerable to ill-advised arrangements. The 

fact that many are desperate to establish 
a foothold in the profession accentuates 
that vulnerability and can cause them to 

Sign of structural weakness 

(C) 

• seizure by sheriff, landlords 
or other creditors 

• partial payments 

• no fluctuation of account 

• erosion in payment 
pattern 

·• excessive lifestyle of 
owners 

• undercapitalization 

• incomplete management 
team - sales-driven organiza­
tion without financial control 

• phone answered by 
trustee or receiver 

• trade rumours 

• admission of"cash-flow 
difficulties" 

• catastrophic disaster 
- product failure 
- loss of a major cus-
tomer 
- industry recession 
- change in competitive 

position (the "Wal-Mart 
factor") 

- strike 

• broken promises of 
payment 

• litigation with 
trade creditors 

• government third-party 
demands on receivables 

• delay in government 
remittances 

• holding cheques 

• invoicing before delivery 

• booking sales before 
delivery 

• retaining "consultants" 
to deal with creditors 

• in "special loans" at 
a bank NSF cheques 

• temporary closure 
of facilities 

• no fluctuation of bank 
account 

• company slow to respond 
to "collection call" 

• layoffs 

• change of name (in combina­
tion with other signals) 

• part of business now being 
conducted in new company 
(in combination with other 
signals) 

• sale of capital assets (in com­
bination with other signals) 

• closing locations (in combina­
tion with other signals) 

• auditor holding financial 
statement (unpaid?) (debating 
going concern assumption) 

• principal conveys assets 
(house to spouse) 

• aborted sale or investment 
in company 

• bulk sales of inventory 

• discounted sale of inventory 

• shareholder takes security 
from company (in combina­
tion with other signals) 

• increased use of certified 
cheques 

• grant of PMSI to 
suppliers ordering goods 
in uneconomic quantities 

• failure to use payment 
discounts 

• erratic payment pattern 

• change in order pattern 
- shift to competitors 

• partner/shareholder 
discord 

• personal discord -
"eye off the ball" 

• eroding margins 

• losses - these must 
be funded 

• company offering 
excessive discounts 

• litigation (can be a sign 
of distress or can cause 
the distress) 

• increase in investments 
in inventory or AIR -
is this growth of busi­
ness or collect:ion/sales 
problem? 

• increased aging of AIR 
and inventory 

• no struggle to get 
guarantee 

• change in banks 

• changes in 
accounting prac­
tices - upward 
revaluation 
of assets 

• slow to produce 
financial data 

• turnover in senior 
management ( espe­
cially on financial 
side) 

• cancelled or limited 
R&D expenditure 

• rapid expansion (there are 
more failures through growth 
than through contraction) 

• excessive dependence 
on specific customers 
or markets 

• company under- or 
over-staffed 

• LBO - is company 
over-leveraged? 

• management 
inattention/absence 

• change in management - the 
family business hand-over 

• changes in regulatory 
climate (deregulation) 

• increased levels of debt 
(leverage) 

• increased cost of debt 
(i.e. borrowing from expen­
sive source of funds) 

• lack of management ability 

• high staff turnover 

• principal has personal 
financial problems (stripping 
business to deal with same) 

11111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111 1111111111111111111111111111111111111111111111111111111111 

JAN/FEB /997 ONTARIO LAWYERS GAZETTE 11 



1111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111 1111111111 111111111111111111111111111111111111111111111111111111111111111111111111111111111111111 111111111111111111111111 

leap into situations without fully consid­
ering their options or how to protect 

their interests. 
The downside for the senior lawyer 

usually comes in the form of lost time 
and additional stress in working under 

the same roof with a fellow lawyer who 

has a different understanding of the 

terms of the relationship. 

The problems that can beset an 

associate status are unique because the 

arrangement is often a loose one -
unlike, say, an employee of a law firm 
who is on salary (see The Adviser, June 

1995). New calls who join as an associ­

ate are grateful to gain an office, a sec­
retary and a fax machine - all without 

incurring the overhead involved in start­

ing up their own practice. They can also 

enjoy immediate access to clients and a 
share of the practice's income. 

But these benefits can prove illusory. 
In some situations, overhead is not free: 

the associate has to pay a monthly 
charge for rent and support staff. New 

calls should get their calculators out and 
figure out how much they can live on. A 

realistic reckoning might reveal that they 

would be better off going out on their 

own. At least 100 per cent of the billings 

would go into their own pockets. 

In a "fictional" example, a junior 
lawyer's annual billings in her first few 
years could, at best, be expected to 
amount to say, $75,000. If the associate 
arrangement entitles her to a 40 per cut 
of the gross, that would amount to 
$30,000 . Then she mu t pay her own 
insurance and fees, which could amount 
to about $7,000. If there's an overhead 

charge of $500 per month , that could trim 

another $6,000 from her gross income, 

leaving her with $17,000 before taxes. 

Even the one benefit new calls often 

take as a given in such an arrangement -

experience - can prove dubious. The 

Law Society receives calls from associ­

ates who often get files dumped on them 

with no supervision and who have no 

one to talk with about their cases. Work­

ing with senior counsel is only helpful if 

they are present and available. 

While young lawyers should be wary 
if offered an associate arrangement, they 

can protect their interests by having the 

terms written into a contract. Too often 
nothing is written down. It is omewhat 
ironic that a lawyer would go into a 

significant business relationship without 

a contract - something they would 

coun el a client to never do. Such a pact 

can often prevent unseemly disagree­

ments later in the relationship. 

A contract should stipulate the 

income split between the firm and the 
junior lawyer on cases she handles. 

Will it be based on gross or net billings? 

If much of the billings are collected 
from Legal Aid, when will the associate 

be paid - when she bills the client or 

when the cheque from Legal Aid even­
tually arrives? And will fees and insur­

ance be paid by the firm or by the 

associate? 
The contract should cover access to 

secretarial services, fax and photocopier 

and what charge, if any, is to be paid for 

these overheads and for office pace. It 
would even be useful to include assur-

LEGALAID 

ances of proper supervision: the senior 
lawyer should agree to be available for 

consultation if needed. 
The terms of separation should also 

be spelled out. Is the associate entitled 

to inform the clients he has served that 

he is departing? Some senior lawyers 

insist that associates simply decamp 

without telling clients - a restriction 

intended to minimize the chance that the 

clients will follow them. 

The contract could provide for the 
departing associate to take a certain 

number of files with him, but it could be 

difficult to arrive at an appropriate num­
ber and, even if an associate is allowed 

to take a file , the client may choose not 

to follow. The contract could also clarify 
whether the firm is responsible for col­

lection of the departed as ociate's out-

tanding billings. 
The more specifics that can be built 

into the arrangement, the greater the 
chances of mutual satisfaction and the 

greater the chance that a new call's 

career will have a positive and reward­

ing start. • 

Review panel to report in June 
The Ontario Government recently 

announced a comprehensive review of 
the Legal Aid Plan. The independent 
panel will be chaired by John McCamus, 

former Chair of the Ontario Law Reform 
Commission, law professor and former 

Dean of Osgoode Hall Law School. 
The panel will review issues such as 

the most effective and efficient delivery 

of ervices and the range and type of 

services that are needed, as well as the 

overall governance of the Plan. The 

panel will consult the public, lawyers 

and other stakeholders and will present 

their final report by June 1997. 

The review panel members are: 

Madam Justice Joan Lax , Ontario Court, 

General Division; 

David Richardson, senior partner with 

Ernst and Young, the independent moni­

tor of the Plan; 

Geoffrey Zimmerman, Newmarket 

criminal lawyer and regional director of 

the Criminal Lawyers' Association; 
Sue Brenner, Barrie family law lawyer; 
Joe Wilson, Parry Sound Area Director 
of the Plan; and 
Sherry Phillips, Director of Community 
Health Promotion Programs at 
Lawrence Heights Community Health 
Centre in North York . 

Six-month account payments 
Payment of six-month accounts began in 

November 1996, and a total of $8 mil­

lion will be paid out by the end of Janu­

ary 1997 . Approximately 4,770 eligible 

six-month accounts were settled and 

paid in a special cheque run in Novem­

ber and an additional 904 accounts were 

paid in December. Additional six-month 

accounts were processed for payment in 

a special cheque run January 29, 1997 . 

Eligible six-month accounts will be paid 
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as funds become available from the gov­
ernment in the spring of 1997. 

Prep time for Somalia and Iraq 
refugee cases 
Effective November 26 , 1996, the 

preparation time in the tariff for Somalia 
and Iraq refugee cases was restored to 

16 hours from 10 hours. Normally, 

countries with a more than 90 per cent 

acceptance rate are allowed 10 hours of 

preparation time. The e two countries 
now have an acceptance rate of lower 
than 90 per cent at the Convention Ref­

ugee Determination Division hearings. 

Investigations and discipline 
Ted Ronen and Lawrence Zimmerman, 

both of Toronto, have been found guilty 

of professional misconduct and repri­

manded by Convocation for improperly 
billing Legal Aid for duty counsel ser­

vices rendered in 1991. The two lawyers 

repaid the Plan $16 ,000 each and were 
ordered to pay the Law Society $1,000 

each for the costs of the investigation. 

Michael Czuma has agreed to repay 
the Plan $4,003.61, plus GST and costs , 

for inadvertent billing errors, including 

double billing travel and overlapping 

hours. 
Jennifer Reid, of Kingston , has reim­

bursed $3,394.18 to the Plan after an 

investigation found 12 instances of over­
lapping hours and inaccurate accounts 

and records leading to overbilling. 

Six-month rule and interim accounts 
Although interim accounts are still a big 
concern , special consideration may be 
given if your case is facing lengthy 
delays. Lawyers who are concerned 
about the possible application of the 
"six-month rule" to an interim account 

due to a lengthy hiatus in the progress of 

a case may submit an interim account, 

even if the value of services is less than 

$500 or the value of disbursements is 

less than $50. 

If you have a case which is ongoing, 

but is facing lengthy delays , for exam­

ple while a family assessment is being 

completed or while a case is on adjourn­

ment, submit an interim account, with a 

letter of explanation. 
Regulations require accounts , includ­

ing duty counsel accounts , to be submit­
ted within six months of completion of 
the work. 

R. v. Badertscher - Rowbotham 
Application 
The Plan recently won a court decision 

where the accused was determined to 

have waived his Charter right to counsel 
after firing his lawyer. 

In November, 1994, Mr. Badertscher 

was charged with impaired driving and 

failure to provide a breath sample. On 

March 6 , 1996, the accused dismissed 
his counsel and requested a transfer of 

his legal aid certificate. 
Legal aid refused his request to trans­

fer the certificate because there had not 
been a complete breakdown in the bar­

rister-client relationship. The accused 

had previously signed a document 

acknowledging he understood the limi­
tations of transferring the certificate. 

On December 3, 1996, the accused 

applied for a stay of the proceedings 

based on an alleged infringement of his 

Charter right to legal counsel. 
In his judgment on December 17 , 

1996, Judge Thomas Cleary ruled that 
the accused, by his behavior in firing his 

lawyer, did not exercise his right to 
counsel at trial diligently and implicitly 

waived that right by his conduct. 

Duty Counsel 
Lawyers cannot bill the Plan as duty 
counsel for advice provided in the 
lawyer 's office. Lawyers may only bill 

for attendance in court, attendance at a 
duty counsel clinic or when authorized 
to act by the area office as special duty 
counsel or as mental health duty counsel. 

Mentor hotline 
The Legal Aid Plan has a mentor hotline 

program available to lawyers dealing 

with a legally-aided client. You can get 

summary telephone advice by calling 

416-979-9342 or toll-free at 1-800-668-

8258 , extension 4734. 
The Plan is also searching for new 

criminal lawyers to act as mentors. If 

you were called to the bar more than 
five years ago , and are interested in vol­

unteering as a mentor, please forward 
your curriculum vitae to Maria Bredin, 
Executive Assistant to the Deputy 
Director, Legal. Fax at 416-979-2948 or 

mail to 375 University Avenue, Suite 

404 , Toronto , Ontario, MSG 2G 1. You 
can call Maria for more details at 416-

204-4734. 

New working group on immigration 
and refugee issues 
As a result of a meeting between the 

Ontario Legal Aid Plan and the Chair­

person of the Immigration and Refugee 
Board, Nurjehan Mawani, and the 

Deputy Chair John Frecker, a working 
group will be set up to resolve issues 

and problems at the IRB, in particular 
the rate of resumptions. The group will 

include Mr. Frecker, local representa­
tives from the Board, the Legal Aid Plan 

and the bar. 

Administration costs 
Ontario currently has the lowest admin­

istration costs for legal aid among all 

provinces. The Ontario plan is at 8 .4 per 

cent of overall expenditures. The nation­
al average is 11 per cent. B. C. ranks 

second lowest at 9 per cent. • 
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TOUR D'HORIZON 

LES PROPOS DE LA TRESORIERE 

L'examen des programmes, 
prochaine etape de la restructuration 
J'aimerais aujourd'hu i fa ire le bilan de 

la situation en ce qui concerne notre 

processus de restructuration. En 1997, 

l'·un d~s effets les plus tangibles de 

cette reorganisation sera !'examen, par 

le Conseil , des programmes du Bar­

reau , examen dont nous vous tien­

drons regulierement au courant. 

En janvier, le Groupe de travail sur 

la mise en oeuvre du plan de restruc­

turation a presente son rapport au 

Conseil dans lequel ii decrivait les 

objectifs de !'examen, les programmes 

a evaluer ainsi que le processus a sui­

vre pour guider les membres du 

Conseil da11s leur travail de reflexion. 

Bien que l'examen des programmes 

puisse se traduire par certains change­

ments, voire !'elimination de certains 

programmes, ce n'est pas un exercice 

de reduction aveugle des depenses, et 

je ne saurais trop le repeter.11 se pour­

rait meme que le Conseil se prononce 

en faveur de nouveaux programmes 

dans l'interet des membres de la pro­

fession ou du public. Le reexamen a 

~~---.~~- ·· ,'l":'""j~-~~~~r.;r;..,,•~l<'l:"/•-."'i·i-~-se. it1e Section vouS eSt destine~\ ; .:.·~--

l
t v ous juristes francophones et frari- . · .. 

_·. . • - . _,,-·_1 

9p_hiles de !'Ontario. Sj .vous desirezJ_~ 

j _~_-_;···b.· lier des artitles,-~CriVez,nou;_:_ { :_:_~_) 
~~_reau du Haut-Canad_a, Osgoode · · -:] 

1..:..1 :,.· 11 S - · f · .· -.~ .. ,,_ r;ia ; ervrces en ranc;:ars, · · · :."I 

ff :J'O;-rue Queen ouest, Toronto, ON ·:) 

:_H'1SH 2N6, (416) 947-5202. ) 

'!~)r.~:t~ls~c;~: ~;:;., ... ; ,,. .. . : J 

pour but d'evalue r les programmes, 

non de les supprimer. Les membres du 

Conseil reverront l'offre de pro­

grammes actuelle - notre point de 

depart - et, ap res avoi r att ribue une 

valeur relative a chaque programme et 

avoir evalue sa pertinence en fonction 

du role du Barreau, ils etabl iront des 

principes d'action pour l'avenir - notre 

destination. 

L'examen des programmes occupe 

une position centrale dans la triple 

strategie que poursuit le Conseil pou r 

restructu re r les activites du Barreau 

selon le modele de regie par fo rmula­

tion des orientations generales adopte 

en 1996. Nous commencerons par 

regler les problemes que nous avons 

herites du passe en vue de faire rase et 

d'aller en avant sans entraves. Nous 

reverrons ensuite tous les pro­

grammes afin , comme je vous le disais, 

de bien comprendre les services et 

politiques actuels. Pour fin ir, les mem­

bres du Conseil devront decider de la 

voie a suivre pour nous conduire vers 

Le Conseil repousse la FPO 
En janvier, le Conseil a reaffirme !'im­

portance de la formation permanente, 

mais a rejete une proposition qui l'au­

rait rendue obligatoire. En revanche , il a 

approuve trois recommandations qui 

proposent un plan d 'action destine a 
ameliorer la prestation et le contenu des 

services offerts et a reduire les cofits de 

la formation permanente. La decision 

l'aveni r que nous envisageons pour le 

Barreau.Afin d'y parven ir, nous 

explorerons en detail , par la collecte 

de donnees, les besoins des membres 

du publ ic et de la profession, ce qui 

nous permettra d'adopter les pol i­

tiques necessaires au xx1e siecle. 

Les travaux du Conseil, parallele­

ment a la revis ion des operations 

menee par le responsable admin istratif 

du Barreau , visent a renforcer la perti­

nence et le leadership du Conseil tout 

en s'assurant que le Barreau offre 

reellement a ses membres et au public 

un excellent service axe sur une plus 

grande efficacite. 

Ce n'est pas un hasard si, en cette 

annee ou nous celebrons le bicente­

naire du Barreau, nous sommes telle­

ment tournes vers l'avenir. Nous pou­

vons nous enorgueillir d'avoir, deux sie­

cles du rant, garanti l'acces des justicia­

bles ontariens a une profession du plus 

haut calibre. La restructuration nous 

permettra de preserver nos acquis et 

de mener la profession juridique de 

!'Ontario, plutot que de lui emboiter le 

pas, a l'aube du xx1e siecle. 

est repartee . Au Canada, aucun barreau 

n 'a encore rendu la formation perma­

nente obligatoire, mais le Quebec s'ap­

prete a l ' instituer prochainement pour 

plusieurs professions et la question est a 
l 'etude dans d 'autres provinces. (Vair 

page 4) . • 

Efficience et reduction des couts 
Dans son rapport au Conseil , le 
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directeur general du Barreau a souligne Nous vous prions de nous en excuser et 
les grands progres accomplis en matiere de nous remettre dans les plus brefs 
d'efficience et de rentabilite et a declare 
que la satisfaction des membres consti­
tuait l'objectif premier des administra­
teurs du Barreau. La restructuration et 
les nombreux changements apportes en 
consequence ont entraine une reduction 
du budget d 'exploitation de l' ordre de 
3,75 millions de dollars en l'espace de 
18 mois et les compressions budgetaires 
realisees par les differents services ont 
varie entre plus de 10 % et 35 %. L'annee 
1997 sera consacree a l' amelioration tres 
nette du service a la profession et au 
public, notamment par la creation d'un 
«guichet unique». (Voir page 4.) • 

Les declarations 
annuelles 
Le Conseil a approuve les deux derniers 
formulaires de la serie, qui marque une 
etape importante dans la simplification 
des declarations annuelles . 

delais ce formulaire , facile a remplir, sur 
lequel nous comptons pour envoyer les 
deux autres formulaires. 

Tous les membres du Barreau sans 
exception doivent nous retourner le 
Profil des membres. 11 ne faut pas le 
confondre avec le Rapport de l'expert­
comptable destine aux avocates et avo­
cats de pratique privee, car il comprend 
non seulement des renseignements 
habituels (profils des cabinets, descrip­
tion des biens en fiducie restant sous la 
responsabilite de membres ayant cesse 
d'exercer) mais egalement des informa­
tions sur la profession, qui nous aideront 
a mieux comprendre ses besoins et ainsi 
a mieux la diriger. 

Le Profil etait accompagne d'un 
document de confirmation des ren­
seignements, que nous vous demandons 
de verifier et de corriger, s' il y a des 
erreurs et omissions , afin que notre 

banque de donnees soit plus 
performante . 

F ormulaire pour avocats 
de pratique privee et Rapport 
de l' expert-comptable 

Ces deux formulaires remplacent 
essentiellement les formules 2 et 3 et 
devraient vous parvenir dans les deux 
premieres semaines de mars 1997. Le 
Profil des membres nous permettra de 
savoir qui devrait en recevoir des copies. 

Le Formulaire pour avocats de 
pratique pri vee s 'adresse aux membres 
ayant exerce a titre prive (y compris les 
employes des cabinets d'avocats) ou 
s 'etant occupes de biens en fiducie 
l'annee passee. 11 traite de questions 
professionnelles et ne demande pas 
l'aide de comptables. 

Un Rapport de l'expert-comptable 
devra etre rempli pour les membres qui se 
sont occupes de biens en fiducie. Veuillez 
communiquer avec nous si vous ne l' avez 
pas w;u d'ici la mi-mars. • 

Chaque formulaire, depouille par ba­
layage electronique, est accompagne de 
notes explicatives. Pour un complement 
d'information, nous vous invitons aussi 

a visiter le site du Barreau 
(www.lsuc.on.ca) ou a communiquer 
avec le Service des formulaires, de 
preference par COUITier electronique OU 
par telecopieur (lsforms@lsuc.on.ca, 
telec/tel.: (416) 947-3932). 

Le point sur le bicentenaire 

Afin de faciliter le traitement des for­
mulaires, nous avons remplace par un 
chiffre le demier caractere du numero 
de membre. Nous etudions presente­
ment la possibilite d 'adopter ce nouveau 
numero pour toutes les operations du 
Barreau et de I' Assurance responsabilite 
civile professionnelle des avocats. 

Profit des membres 

L' expedition du premier formulaire et 
des documents d' accompagnement a ete 
retardee a la derniere minute pour des 
raisons techniques attribuables a notre 
sous-traitant (charge de la production et 
de la compilation) et aux nouveaux 
procedes appliques par Postes Canada. 

Felicitations ! 
Le Barreau tient a feliciter Mes Andre 

Lacroix et Michel Landry qui 

recevront le Prix du bicentenaire, cree 

par le Barreau pour souligner l'altru­

isme et l'action sociale des membres 

de la profession.Andre Lacroix joue 

un role important, et depuis de 

longtemps annees, dans la vie commu­

nautaire de Sudbury, en particulier 

dans les domaines de l'enseignement 

et du developpement economique. 

Michel Landry, tres actif dans la com­

munaute francophone de Prescott et 

Russell, participe, entre autres, a de 

nombreuses activites d'education 

populaire et de reforme du droit. 

(Voir la liste complete des recipi­

endaires aux page 21 ). 

Au programme 

Divers evenements temoigneront de 

la dualite linguistique de !'administra­

tion de la justice en Ontario. 

• L'exposition «Bonjour Maitre! 

Echange de vues amical sur la pro­

fession juridique d'hier a aujour­

d'hui/You call -yourself a lawyer? A 

friendly exchange on what_ makes a 

lawyer then and now». L'exposition, 

qui suit !'evolution de la profession 

au cours des deux siecles derniers, a 

entame sa tournee dans les musees 

et les bibliotheques municipales de 

!'Ontario. On pourra aussi la voir a 
Osgoode Hall en fevrier 1997 et 

durant la Semaine du Barreau. 

• La Semaine du Barreau. Du 9 au 13 

juin 1997, diverses activites en 

anglais ou en fran~ais, y compris 

des visites guidees et des confe­

rences, auront lieu a Osgoode Hall, 

classe monument historique et 

haut-lieu de l'univers juridique. 

• Les festivites du 23 mai 1997 a 
Niagara-On-The-Lake. Les acteurs se 

repondront en fran~ais et en anglais 

lors des reconstitutions historiques. 
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L'AIDE JURIDIQUE 

La Commission de revision presentera son rapport en juin 
Le gouvernement provincial vient de 
confier la revision complete du Regime 
d' aide juridique a une commission 
independante sous la direction de John 
McCamus, ancien president de la 
Commission de reforme du droit de 
l'Ontario, professeur de droit et ex-doyen 
de la faculte de droit Osgoode Hall. 

La Commission examinera notam­
ment l' optimisation, la gamme et la 
nature des services d'aide juridique, de 
meme que l' administration generale du 
RAJO. Elle consultera le public, la pro­
fession et les autres intervenants avant 
de presenter son rapport final en juin 1997. 
Sont membres de la Commission : 
Madame lajuge Joan Lax, Cour de 
l '_Ontario (Division generale) , 
M. David Richardson , associe principal 
du cabinet Ernst and Young charge du 
controle externe du RAJO, 
Me Geoffrey Zimmerman, criminaliste 
(Newmarket) et directeur regional de la 
Criminal Lawyers' Association 
Me Sue Brenner, avocate en droit de la 
famille (Barrie), 
Me Joe Wilson , directeur du RAJO pour 
la region de Parry Sound, 
Mme Sherry Phillips, directrice des 
activites de promotion de la sante au 
CSC Lawrence Heights (North York). 

Les paiements pour services rendus 
D'ici la fin janvier 1997, le RAJO aura 
debourse 8 millions de dollars pour le 
reglement de comptes cumulatifs sur six 
mois, en tame en novembre 1996. 
Quelque 4 770 comptes admissibles ont 
ete regles ce mois-la, suivis de 904 
autres en decembre. Les prochains 
paiements auront lieu le 29 janvier. Le 
RAJO poursuivra le reglement des 
comptes admissibles au printemps, des 
reception de fonds additionnels du 
gouvernement. 

La preparation des causes des refugies 
de Somalie et d'lrak 
Depuis le 26 novembre 1996, le RAJO a 
retabli a 16 heures le temps de prepara-

tion des causes des refugies de ces deux 
pays. Il l 'avait limite a 10 heures, la 
duree normalement allouee aux causes 
de personnes originaires de pays dont 
les demandes de droit d ' asile sont 
accueillies plus de 9 fois sur 10. Or, 
le taux d' accueil des demandes de 
ressortissants somaliens et irakiens est 
retombe en-dessous de ce seuil. 

Enquetes et discipline 
Mes Ted Ronen et Lawrence Zimmer­
man (Toronto) ont ete reconnus 
coupables de manquement professionnel 
et reprimandes en Conseil parce qu 'ils 
avaient presente des comptes d' avocat 
de service irreguliers a l' egard de 
services rendus en 1991. Ils ont l 'un et 
l' autre restitue 16 000 $ au RAJO et 
doivent encore dedommager le Barreau 
pour ses frais d ' enquete en lui versant 
chacun 1 000 $. 
Me Michael Czuma a accepte de 
restituer 4 003 ,61 $, plus TPS et depens, 
parce qu'il avait fait des erreurs de 
facturation involontaires, y compris 
des recoupements et redoublements 
d 'heures et de frais de transport. 
Me Jennifer Reid (Kingston) a restitue 
3 394,18 $ apres qu 'une enquete a mis 
en lumiere 12 recoupements d 'heures et 
des erreurs comptables ayant mene a 
une facturation excessive. 

Les comptes provisoires 
Bien que les comptes provisoires soient 
toujours problematiques, les dossiers 
qui risquent d'etre longtemps inactifs 
peuvent etre traites differemment. Les 
membres peuvent beneficier d 'une 
exception a la regle des six mois si leur 
cause est indfiment retardee. Yous pou­
vez presenter un compte provisoire , 
meme si la valeur des services ou des 
debours est inferieure a 500 $ OU 50 $ 
respectivement. 

Des que vous savez qu'un dossier 
restera longtemps inactif, par exemple 
parce que vous devez attendre les resul­
tats de l' evaluation familiale ou la 

reprise d'une audience apres un ajoume­
ment, presentez un compte provisoire en 
y joignant une lettre d 'explication . 

Selan les reglements, le delai de 
presentation des comptes, y compris 
ceux des avocates et avocats de service, 
est de six mois apres la cloture d'un 
dossier. 

R. c. Badertscher-Rowbotham 
Les tribunaux ont recemment rendu un 
jugement en faveur du RAJO apres 
avoir conclu qu' en congediant son 
avocat, l' accuse avait renonce a son 
droit constitutionnel a !'assistance d'un 
avocat. 

En novembre 1994, M. Badertscher 
avait ete inculpe de conduite avec 
facultes affaiblies et de refus de fournir 
un echantillon d'haleine. Le 6 mars 
1996, il renvoya son avocat, puis 
demanda le transfert de son certificat 
d'aide juridique. 

La demande a ete refusee faute d 'une 
rupture definitive de la relation avocat­
client. L' accuse avait prealablement 
reconnu par ecrit qu'il comprenait les 
restrictions relatives au transfert. 

Le 3 decembre 1996, l'accuse 
demanda un sursis de !'instance, invo­
quant la violation de son droit, garanti 
par la Charte, a !'assistance d'un avocat. 

Le 17 decembre, le juge Thomas 
Cleary a statue que l'accuse s'etait com­
porte de telle fac;on lorsqu'il avait ren­
voye son avocat qu'il avait use de son 
droit de fac;on insouciante et y avait 
implicitement renonce. 

Les avocats de service 
Les avocats et avocates de service n'ont 
pas le droit de facturer au RAJO les 
consultations dans leur cabinet, mais 
seulement les presences en cour et dans 
les cliniques d'avocat de service, ainsi 
que les interventions speciales 
autorisees par le bureau regional, 
y compris dans les etablissements 
psychiatriques. 
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Le mentorat par telephone 
Les membres qui acceptent des mandats 
d'aide juridique peuvent obtenir des 
conseils succincts en appelant la ligne 
directe de mentorat du RAJO : 
(416) 979- 9342 ou, sans frais, 
1-800-668-8258 , poste 4734. 

Le RAJO cherche aussi des crimina­
listes ayant plus de cinq ans d'experience 
qui accepteraient d'etre des mentors. Si 
YOUS etes interesses, veuillez faire par­
venir votre c.v. a Mme Maria Bredin, 

assistante administrative du directeur 

EN PRATIQUE 

adjoint, Affaires juridiques, 
par telecopieur au (416) 979-2948 ou, 
par courrier, au 375 , avenue University, 
bureau 404, Toronto (Ontario) MSG 2Gl. 
Si vous avez des questions, veuillez 
appeler Maria au ( 416) 204--4 734. 

Nouveau groupe de travail sur 
['immigration et [es refugies 
Un nouveau groupe de travail a ete cree 
a la suite de la rencontre du RAJO avec 
Nurjehan Mawani, presidente de la 
Commission de l' immigration et du 
statut de refugie , et John Frecker, son 

vice-president. Le groupe de travail sera 
charge de regler certains problemes a la 
Commission , notamrnent le taux de rein­
tegration de la citoyennete, et sera compo­
se de representants du RAJO, du Barreau 
et de la Commission , dont M. Frecker. 

Les frais d' administration 
La part des frais d ' administration du 
RAJO dans ses depenses totales (8 ,4 % ) 

est la plus basse au pays : la moyenne 
des dix provinces se situe a 11 % . La 
Colombie-Britannique est en deuxieme 

place, avec 9 %. • 

Les causes civiles seront soumises a la mediation 
Comrne l' a annonce recemrnent le Pro­
cureur general de !'Ontario, toutes les 
causes civiles, a l 'exception des causes 
en matiere familiale , seront soumises a 
la mediation. Ce mode de reglement 
extrajudiciaire des differends (REJD) 

sera introduit tres prochainement a 
Ottawa, puis des le mois de juin a 
Toronto et il sera en place a l 'echelle 

www. tribunaux 

provinciale d' ici quatre ans . La profes­
sion pourra compter sur le Barreau pour 
mieux comprendre les questions pra­
tiques que cette decision souleve. 
Voici les grandes lignes de !'initiative 
du gouvernement : 
La mediation sera une etape obligatoire 
du reglement des differends, prevue par 
les Regles de procedure civile. La 

Yous voulez consulter des decisions judiciaires ? 
Avez-vous pense a l'autoroute electronique ? 
Yoici quelques points de depart. 

Droit canadien (federal et provincial) : 

Cour supreme du Canada : 

http://www.droit.umontreal.ca/Droit/CSC/index_fr.html 
CSC (selection d'arrets) et autres tribunaux de competence federale ou provin­

ciale : http://www.qlsys.ca/chezql/html (Quick Law) 

Quebec : http://tribunaux.gouv.qc.ca 
Cours superieures de la Colombie-Britannique : http://www.courts.gov.bc.ca 
CRTC : http://www.crtc.gc.ca/FRN/news/whatsnew.htm 

Yous aurez reconnu, entre autres, le site du Centre de recherche en droit public 

de l'Universite de Montreal (http://www.droit.umontreal.ca), veritable mine 

d'or dans le domaine juridique. Ne manquez pas sa bibliotheque virtuelle en 

droit canadien (http://www.droit.umontreal.ca/Biblio/index.html). 

Yoici egalement quelques addresses qui vous donneront acces a certains 

jugements rendus par les tribunaux americains : 

Cour supreme : http://www.law.cornell.edu/supct/ 
Cour d'appel (circuit federal) : http://www.law.emory.edu/fedcircuit 
Cour d'appel (New York) : 

http://www.law.cornell.edu/ny/ctap/overview.html 
Remerciements a M. Landry 

seance de mediation , de nature confi­
dentielle et d 'une duree de trois heures , 
se tiendra apres le depot de la premiere 
defense et sera assuree par des mediatri­
ces et mediateurs qualifies du secteur 
prive , n'exer9ant pas forcement la pro­
fession d ' avocat, inscrits sur des listes 
locales. Seuls les tribunaux pourront 
accorder des dispenses . Si les parties ne 
parviennent pas a regler leur conflit, 
l ' affaire sera al ors tranchee par les tri­
bunaux. Le programme de mediation 
sera gere par des comites locaux de 
REJD qui veilleront ace que les dif­
ferentes localites soient bien desservies, 
dresseront les listes de mediateurs et 
mediatrices selon les normes approu­
vees par le Procureur general et le Juge 
en chef, fixeront les tarifs de mediation 
Uusqu 'a concurrence de 300 $ par par­
tie) et repondront aux questions et 
plaintes eventuelles. Les comites se 
composeront de membres du public, de 
la profession , de la magistrature et du 
ministere du Procureur general. • 

La disparition du 
papier ? 
A quand les fichiers electroniques pour 

pallier l ' encombrement des bureaux 
d'avocats tout en satisfaisant a !'obliga­

tion professionnelle de constituer des 
dossiers et de les conserver ? En droit 

comrne ailleurs, la technologie a une 
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longueur d'avance et, de plus, les tri­
bunaux ne se sont pas encore prononces 
sur la valeur probante des dossiers elec­
troniques. La technologie presente 
toutefois d ' incontestables avantages 
(facilite de consultation , capacite de 
stockage, reduction du papier) malgre 
ses couts non negligeables. Elle s'im­
posera tot ou tard. (Voir l'article com­
plet a la page 9 .) • 

L'avis juridique 
independant 
Les juristes ont souvent tendance a 
traiter l 'avis juridique independant 
comme une simple formalite et s'ex­
posent ainsi inutilement, eux et leur 
clients . On le recommande entre autres 
lor qu 'il ya un risque de conflit d 'in­
terets. Il ne suffit pas de s 'assurer que 
les clients comprennent les documents a 
signer, il faut aussi prendre les precau­
tions habituelles : impartialite, compe­
tence en la ma ti ere, examen approfondi 
de la situation notamment financiere des 
clients et liberte de jugement de ces 
derniers. Et le dossier doit etre aussi 
comp let , de l' ouverture au paiement. 

(Voir l 'article comp let a la page 7 .) • 

La perquisition d'un 
cabinet d'avocats 
Voici un extrait de la Liste de controle 
a l'intention des criminalistes publiee 
par le Service des normes profession­
nelles du Barreau. Dans cet article , nous 
ne traiterons que des perquisitions effec­
tuees en application du Code crirninel. 

Il est con eille de bien connaitre les dis­

positions de l'article 488.1 du Code , 

generalement suivies par la police ou les 

fonctionnaires effectuant une perquisi­

tion. Nous rappelons egalement aux 
membres qu'ils sont tenus non seule­

ment de proteger le privilege des com­
munications entre client et avocat 

(secret professionnel) mais egalement de 

garder le secret sur les affaires de leurs 
clients . (Voir egalement les Regles 4 et 

6(6) du Code de deontologie.) 

1. Si la police previent le cabinet d'avo- contraire [al. 488.1(2) b)]. S ' il est 
cats de sa visite, il serait prudent de met­
tre les documents recherches en lieu sur, 

ce qui permettra de proteger et controler 
les elements de preuve si l' on assigne 
par la uite un avocat ou une avocate a 
temoigner. Aviser les clients vises, leur 
suggerer d' obtenir immediatement un 
avis juridique independant, copier les 
documents pour les clients afin qu'ils 
puissent, en ce qui concerne la perquisi­
tion , prendre des decisions en connais­
sance de cause. 
2. Demander a la police, si elle ne pro­
duit pas a son arrivee une copie du man­
dat de perquisition et des documents a 
l'appui, de voir les originaux, d 'en faire 
une copie et les lire attentivement. 
3. Demander a revoir !'article 488.1 du 

Code criminel et a consulter un confrere 
ou une consoeur. 
4. Demander a communiquer avec vos 
clients pour les informer du mandat de 
perquisition. 
5. A pres avoir pris connaissance du 
mandat et des dispositions de l 'article 
488.1, invoquer le privilege des commu­
nications entre client et avocat au nom 
d'une cliente OU d'un client designe 
[par. 488.1(2)]. Noter qu'«une occasion 

rai onnable de formuler une objection 
fondee sur le privilege des communica­
tions entre client et avocat» doit etre 
donnee avant d'exarniner, de copier ou 
de saisir un document [par. 488 .1 (8)]. 
Comme la confidentialite et le privilege 
visant les documents sont au profit des 
clients, il ya lieu d'invoquer ce 
privilege a moins que tous les clients 
concernes par les documents aient 

signe en connaissance de cause une 

renonciation expresse en ce sens. 

6. Ve ill er a faire des copies de tous les 

documents devant etre saisis, ce qui 
evite d'avoir a demander plus tard 

l 'autorisation de la cour de le faire, 

conformement au paragraphe 488.1(9) 
dont nous traiterons plus tard. 

7. Si le privilege est invoque, sceller 

les documents [al. 488.1(2) a)] et confier 

le paquet scelle a la garde du sherif du 
district OU du comte OU la aisie a ete 

effectuee, sauf convention ecrite 

preferable de confier la garde des 
documents a une autre personne, veiller 
a conclure une entente ecrite. 
8. La perquisition une fois terrninee, 
communiquer avec tousle clients vises 
et obtenir leurs instructions pour savoir 
s'il convient de renoncer au privilege ou 

de l'invoquer et de presenter une 
demande visee au paragraphe 488.1(3). 
Voir s'il ya lieu de continuer de 
representer les clients ou de le renvoyer 
vers un confrere ou une consoeur. 
9. En cas d 'invocation du privilege, 
suivre la procedure prevue au para­
graphe 488.1(3). Les delais prescrits par 
le Code sont tres stricts et il convient 
d ' etablir un echeancier. 

10. Si les clients vises n' ont pu etre 
contacte dans les 14 jours de la rnise 
sous garde des documents, il est conseil­
le de faire savoir au tribunal qu ' ils n'ont 
ete avises ni de la saisie, ni du droit de 
presenter une demande en justice. 
11. Si l'acces aux documents scelles est 
demande, il faut presenter une demande 
ex parte a la Cour de !'Ontario (Division 
generale) afin qu 'elle puisse au tori er, 
par ordonnance, l'examen ou la copie 
sous controle des documents scelles 
[par. 488 .1 (9)]. 
12. Discuter avec les clients et decider 
des elements de preuve pertinents (affi­
davit, etc.) a presenter a l'appui du pri­
vilege. Determiner qui devrait signer un 
affidavit (avocat ou client) , compte tenu de 
la probabilite d'un contre-interrogatoire. • 

CHRONIQUE TERMINOLOGIQUE 

«Plaidoirie» 
Le mot «plaidoirie» s 'emploie abu ive­

ment en franr;ais au sens de pleadings. 

Ence cas, il constitue ce que l'on 

appelle un faux ami qui est une forme 
d'anglicisme de vocabulaire. 

Le terme pleading figure dans la 
legislation federale et ontarienne. Dans 

la premiere , il est rendu en fran9ais par 
«piece de plaidoirie», «plaidoirie 
ecrite», «plaidoirie», «acte de proce­

dure» tandis que son pluriel equivaut a 
«actes de procedure» ou a «plaidoiries». 
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Dans la seconde, pleading est traduit par of English Law est plus large. Selon cet tion, la liaison ou !'extinction d'une 
«acte de procedure» et son pluriel par ouvrage, les pleadings sont les declara- instance, le deroulement de la procedure 
«procedure ecrite». 

Selon le Black's Law Dictionary, 
qui ne releve que la forme plurielle du 
terme, les pleadings visent les allega­
tions formelles des demandes et des 
moyens de defense des parties. Dans le 
cadre des regles de procedure federales 
americaines , ne constitueraient des 
pleadings qu 'une plainte , une reponse, 
une reponse a une demande reconven­
tionnelle, une reponse a une demande 
entre defendeurs, une mise en cause ou 
la reponse d'un mis en cause. La defini­
tion de pleading du Jowitt's Dictionary 

TRIBUNE 

tions ecrites que les parties se remettent 
respectivementjusqu'a ce que soient 
tranchees les questions de fait et de droit 
soulevees dans l'action. 

Cette demiere acception du terme 
pleading semble plus proche de celle qui 
a cours dans la legislation canadienne et 
ontarienne et elle recouvre assez juste­
ment la notion d' acte de procedure 
enoncee par Gerard Comu dans son 
Vocabulaire juridique. 

Suivant cet ouvrage, un acte de 
procedure (pleading) consiste en un acte 
d'une partie ayant pour objet l'introduc-

L'avocat a-t-il le devoir de proteger 
les droits linguistiques de son client ? 
En droit criminel, l' article 531 du Code conception d' offre active des services . 
criminel prevoit que le juge doit Voir entre autres la discussion du Com-
informer l'accuse de son droit , dans le missaire aux langues officielles (L'utili-

cas ou l' accuse n 'est pas represente par 
avocat. Le principe sous-jacent a cette 
distinction vise a proteger l' autonomie 
de la relation avocat-client. Si l 'avocat 
informe son client de son droit et peut 
accommoder le choix linguistique du 
client, aucun probleme ne se pose. 
Cependant, une avocate qui n 'est pas 
bilingue devra informer son client de ses 
difficultes a assurer une defense dans la 
langue officielle de son choix. L' accuse 
aurait alors a choisir entre ses droits lin­
guistiques et son droit a l'avocat de son 
choix. Comment resoudre ce dilemme ? 

Traditionnellement, on assignait un 
role passif a l 'Etat dans la mise en oeu­
vre des droits a la justice dans sa langue. 
L' exercice des droits linguistiques , 
comme de tout autre droit, etait la 
responsabilite du citoyen. 11 lui apparte­
nait done de s'informer, de demander, 
voire d' exiger que ses droits soient 
respectes. Cette approche ne peut fonc­
tionner que si l' existence des droits est 
bien connue et s'il n'y a aucune distor­

sion exterieure dans le choix que fera la 
citoyenne d' exercer ses droits. Les 
inevitables distorsions justifient une 

sation equitable du franrais et de 
l'anglais devant les tribunaux au Cana­

da, publie en novembre 1995, a la page 
105) ace sujet qui recommande qu'un 
formulaire obligatoire informe les per-

A qui revient la responsabilite 

d'informer le citoyen de 

ses droits a un proces 

criminel en fran~ais ? 

Aux avocats, aux juges 

ou au gouvernement ? 

sonnes accusees de leurs droits linguis­
tiques et que le formulaire identifie aussi 
leurs preferences linguistiques. Ce 
fardeau impose au gouvemement ne 
remplacera cependant pas la respon­
sabilite du juge ni celle de l'avocat. 

Le juge a, outre sa responsabilite 
prevue par le Code criminel dans les cas 
OU l 'accuse n'est pas represente, !'obli­
gation de voir a ce que le droit a un 
proces equitable ne soit pas brime. Or, le 

ou !'execution d'un jugement. Cette 
notion ne correspond pas a celle de la 
plaidoirie, qui, selon le meme auteur, 
vise l'action d'exposer oralement des 
faits et des pretentions. 

Quant au terme «procedure ecrite», 
son champ correspond assez bien a celui 
qui est attribue au terme pleadings dans 
le Black's, mais il ne suffit pas a rendre 
le champ de la definition que l'on 
retrouve dans le Jowit's. • 

Source : Centre de traduction et de documentation 

juridiques, Ottawa. 

droit a un proces equitable a necessaire­
ment une connotation linguistique (R. c. 
Tran [1994] 2 R.C.S. 951; voir aussi R. 
c. Forsey (1995) 95 C.C.C.(3d) 354. ). 11 
n'y a pas de proces equitable sans que 
l ' accuse ait le droit de comprendre et de 
se faire comprendre. Le juge doit y voir. 
11 se peut done que le juge doive, dans 
certaines circonstances, activement pro­
teger les droits linguistiques des accuses. 

Cependant, malgre tout, la respon­
sabilite ultime reposera sans doute sur 
les avocats. Apres tout, ce sont eux qui 
sont charges de veiller sur les interets du 
client. On peut penser qu 'informer le 
client de ses droits linguistiques devrait 
faire partie des devoirs professionnels 
de l'avocat et devrait etre reconnu 
comme tel. De negliger d'informer un 
client de ses droits linguistiques peut 
etre nuisible au client. De proceder dans 
sa langue matemelle importe souvent 
beaucoup au client, et peut-etre a-t-il le 
droit de savoir quand il est possible de 
l'utiliser. En qui d'autre que son avo­
cate devrait-il avoir confiance pour etre 
mis au courant de ce droit? Malheu­
reusement, tous les avocats ne savent 
pas qu 'un accuse a absolument le droit a 
son proces penal en frarn;ais en Ontario. 
11 importe que les avocats s'informent, 
les droits a un proces equitable de leurs 

clients en dependent. • 

* Me Nathalie DesRosiers est avocate et 
professeure a la Faculte de droit de /'Universite 
Western Ontario. 
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PERSPECTIVE 

"The finest advocate in the history of our country" 
The following is an excerpt of a tribute 
given by the Hon. Roy McMurtry, 
Chief Justice of Ontario , at the 
memorial service for John J. Robinette 
on November 22, 1996. 

What can· one adequately say about 
the finest advocate in the history of 
our country? John Robinette has 
received so many richly deserved 
accolades from his earliest days at 
the bar, none of which he sought. 
He was an inspiration to genera­
tions of lawyers. He was at the 
same time a towering figure, but so 
down to earth. He will always be 
remembered for his generosity with 
other members of the bar. 

During the last several days, 
the legacy of John Robinette has 
understandably been a subject of 
much discussion with my judicial 
colleagues. Everyone agrees that 
he had a unique gift as an advocate 
that, if possible, even transcended 
his brilliance as a student of the 
law. For many, he is the last of the 
great barristers who was comfort­
able before any court or tribunal , 
regardless of the issue. He had all 
the skills of a great advocate: 
examination-in-chief, cross-examination 
and summing up. However, the quality 
that set him aside from every other 
leader of the bar was his unerring judg­
ment. My colleagues who worked close­
ly with John Robinette, such as Justices 
John Brooke, George Finlayson and 
David Doherty, have all stressed that he 
seemed to instinctively know what 
result was attainable in every case. He 

therefore always focused the presenta­
tion of the evidence and his arguments 
towards obtaining a realistic goal. His 
former colleagues had great admiration 
for his very disciplined approach to 

John J. Robinette, 1906-1996 

Treasurer's portrait commissioned in 1958 

every matter, never depending on a 
lucky break or some last minute inspira­
tion. For them John Robinette 's genius 
was the quality of good judgment, not 
only in his overall presentation but in 
his treatment of witnesses, his opponent 
and the trier of fact , whether a judge or a 
jury. Part of his genius also was that he 
always knew when to sit down. 

I was speaking to the Rt. Hon. 

Brian Dickson, former chief justice of 
Canada, this week and he summed up 
John Robinette's career very succinctly 
by stating that he was simply the best 
counsel that Canada had ever produced. 

He went on to say that John Robi­
nette was always so very reason­
able, courteous and never took 
unfair advantage of the other side. 
However, the former chief justice 
admitted to one concern - and that 
was that he "had to carefully bal­
ance John's arguments for fear of 
being simply swayed by his charm. 
He was such a wonderful man." 

John Robinette dedicated his 
life to the law and to his family, 
and his death leaves all of us with 
a deep sense of loss. His legacy is 
embedded in the fabric of our law 
and in our daily work as lawyers 
and as judges . 

He took part in the great legal 
issues of his time. John Robinette 
needs no epitaph because so long 
as there are lawyers in this coun­
try, the name of John Robinette 
will always be remembered. He is 
perhaps the greatest lawyer that 
this country will ever see. Legal 
greatness in this country will 

always be measured against the standard 
of John Robinette. 

What else can we say about him 
except to feel on this occasion the 
enduring power of his example for all of 
us. We who have been privileged to be 
his friends, can take comfort in the fact 
that his life lives on through his family, 
and through his abiding influence on the 
practice of his beloved profession. • 
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Bicentennial award recognizes community-spirited lawyers 
Some have been practising law for less 
than a decade , while others have been 
active members of the bar for over half­
a-century. They are former benchers, 
politicians, war veterans, retired judges. 
They are active in their churches, local 
service clubs and are promoters of 
human rights. You'll find them behind 
the bench of a local hockey game or 
wearing a referee's shirt in a kid's soc­
cer tournament. The group includes an 
Officer of the Order of Canada, a 
Woman of Distinction award winner, 
and the holder of a Governor General's 
Commemorative Medal. You'll find 
them hard at work with non-profit hous­
ing , women's shelters, legal clinics, 
youth and senior citizen groups, and the 
humane society. They are included on 
hospital boards , school boards, city 
councils and chambers of commerce. 

Despite their diversity, these people 
have at least two things in common. 
First, they are lawyers with a powerful 
sense of community giving. And sec­
ondly, they share the distinction of being 
chosen as recipients of the Law Society 
of Upper Canada's 1997 Bicentennial 

Bruce 

George Cecil 
Loucks, Q.C. 

Elgin 

Murray Joseph 
Hennessey 

Carleton 

Donald Gordon 
Grant 

Essex 

John Douglas 
Lawson, Q.C. 

Award of Merit. The special award - Reviewing the award winners' list of 
marking the Society's 200th anniversary volunteer and community work, it 
- recognizes the incredible contribu­
tion lawyers make to their towns and 
cities through community work. 

"The Law Society is 200 years old 
and we wanted to recognize the good 
work lawyers have done in the commu­
nity over those two centuries," says 

1797 - 1997 

Susan Elliott, Treasurer, The Law Soci­
ety of Upper Canada. "What better way 
to do that than to single out present day 
lawyers who are making a difference 
because of their dedication to public ser­
vice. It's our way of highlighting the 
good lawyers do, and of thanking the 
award winners on behalf of the public." 

One recipient of the Award of Merit 
may have summed it up best by saying 
that "we make a living by what we get, 
but we make a life by what we give." 

Jacqueline Mary 
Huston 

Marion E.laine 
Overholt 

Thomas Campbell 
Barber 

Frontenac 

Geraldine Rose 
Tepper 

becomes clear that they all recognize 
that the way to repay their communities 
is to give something back. 

The accomplishments would also 
make it appear that lawyers are over 
represented in the ranks of voluntarism. 
But , that comes as no surprise to one of 
the winners: "The skills we acquire as a 
lawyer put us in a position to contribute 
to very worth while causes." 

That winner went on to encourage all · 
members of the legal profession to get 
involved in community projects. "Just 
do it," she advises. 

In total 61 Ontario lawyers will 
receive the Law Society 's bicentennial 
tribute award . Nominated by their 
county law associations, the winners 
were chosen by a committee made up of 
Law Society Treasurer Susan Elliott, the 
chair of the Society's bicentennial com­
mittee Tom Carey, the then president of 
the County and District Law Presidents' 
Association Harrison Arrell and the 
president of the Metropolitan Toronto 
Lawyers' Association Eva Frank. 

Cochrane 

Rino Charles 
Bragagno/o, Q.C. 

Hamilton 

Harrison Sawle 
Arre/I 

Durham 

Robert Arthur 
Alexander 

Stanley Morris 
Tick, Q.C. 
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Hastings 

William Charles 
King 

Muskoka 

Michael Ernest 
Fitton, Q.C. 

Prescott and Russell 

}.H.B. Michel 
Landry 

Huron 

Justice Francis 
Gerard Carter 

Ni pissing 

Jack Andrew 
Wallace 

Rainy River 

Lawrence 
Alexander Eustace 

Kent 

Thomas Charles 
Odette,Jr., Q.C. 

Norfolk 

James Robert Tyrrell 

Sudbury 

Lambton 

Robert Grant 
Murray, Q.C. 

Parry Sound 

Watson Bruce 
Cunningham 

Donald Peter Kuyek Andre Lacroix 

York County (Metro Toronto Lawyer's Association) 

Margaret Juliana 
Atkinson 

Pictures unavailable for: 

Igor Ellyn, Q. C. 

Algoma Robert Jack Folkins 
Brant Lawrence T. Pennell 
Duffe rin Howard Clark Adams, Q.C. 
Grey David Lawrence Lovell 
Haldimand no nominations received 
Halton Milena Protich 
Kenora Jack Kenneth Doner 
Lanark John Steele Kirkland 
Lennox-Addington William Alexander Grange 

Kazuo George 
Oiye, Q.C. 

Randy Allan 
Pepper 

Lincoln Robert Stanley Kemp Welch, Q.C. 
Lindsay Carol Elizabeth Jamieson 
Northumberland Andrew Mowry Lawson 
Oxford Murray Roy Borndahl 
Peel John Berton Keyser 

Nancy Margaret Mossip 
Renfrew Allan Archibald McNab 
Temiskaming no nominations received 
Simcoe Roderic Graham Ferguson 

Leeds-Grenville 

Jane Thorburn 
Monaghan 

Perth County 

• ,, t ·-~ -~t.• ' .' f') 
~ 

~ - __ ., f 
Wilfrid Palmer 
Gregory, Q.C. 

Wellington 

Terrence Bruce 
Jackman 

Bert Raphael, Q.C. 

Middlesex 

Janet Elizabeth 
Stewart, Q.C. 

Peterborough 

Walter Harold 
Howell, Q.C. 

York Region 

John Stewart Rogers 

Loretta Zubas 

Stormont, Dundas & Glengarry 
Archibald Duncan McDonald 
Thunder Bay Nicholas John Pustina, Q.C. 
Waterloo Robert Charles Pettitt 
Welland John Joseph Broderick, Q.C. 
York County Mary Lou Fassel 

John Paul Hamilton 
Willson Alexander McTavish 
Lloyd William Perry 
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Legalites and Puckchasers: 
Osgoode Hall on ice 
Today, the mention of Osgoode Hall conjures images of court­
rooms, lawyers, judges, and a respected law school. A century 

ago, Osgoode Hall was also the symbol of a student sports 
organization to be reckoned with. 

Osgoode Hall's sports teams, dubbed the "Legalites" by the 

press, were champions of Canada in rugby football in 1891, 

Ontario Hockey Association (OHA) senior champions and 
Stanley Cup contenders in 1894, and winners of the senior 

title again in 1898 . 

When the Osgoode team was making its mark in the 1890s, 
hockey was still a very young sport. 

The early game 
It is generally accepted that the first recorded hockey game 

took place in Montreal in 187 5. Inspired by related sports such 
as bandy, shinty, hurley, lacrosse, and even rugby, hockey's 

rules changed considerably over time, and could vary greatly 

from one part of the country to another. Hockey's first known 
written rules date from 1877. The first hockey tournament was 

organized in 1883 at the Montreal Winter Carnival. 
Ontario had its first official team in 1884: the Ottawa 

Hockey Club. In their early days, organized hockey leagues 

were still confined to middle class institutions such as amateur 

athletic associations, universities, garrisons and banks. 
In 1890, representatives from a number of these organiza­

tions, including Osgoode Hall Law School, met in Toronto 

and founded the OHA. Its goal was to promote the sport of 
hockey, to preserve the game's amateur spirit and to encour­
age "kindly feelings" among members. One of the key movers 
behind the creation of the OHA was the Hon. Arthur Stanley. 
His father, Lord Stanley of Preston, Governor General of 
Canada, donated hockey's most coveted prize, the Stanley 

Cup, in 1893. 

The Legalites 
Although it would be logical to assume that the Osgoode team 

was made up of law students, there is evidence that the team, 

like many others at the time, used outside players or "ringers". 

The practice went against the rules, as it breached the princi­

ples of amateur sport and fair play, but it was encouraged by 

the increasing competitiveness of the game. In February 1893, 

the day before a final game against the Toronto Granites, the 

Osgoode team was accused of importing players from Ottawa 
and Kingston. The Granites could not have been spotless 

themselves: the captain of the team refused to announce his 

own line-up. 
The Legalites were also contenders for the Stanley Cup in 

1894. As Ontario champions, their challenge to the winners of 
the Amateur Hockey Association of Canada series was accept­

ed. Unfortunately, by the time the Association championship 

was settled, ice conditions had deteriorated to the point that 
the match had to be cancelled . 

At the start of the 1898 season the prospects for the 

Osgoode team seemed poor. Newspapers reported rumours of 
dissension within the club's ranks. By the beginning of the 
OHA's first round of play, they had not been able to organize a 

The 1898 OHA Senior Champions 
One of the trophy hockey sticks commissioned for the 1898 champions (similar to the one in this photograph) 

was donated to the Law Society Archives in 1989 by the Smialek family. 
(photo courtesy of the Ontario Hockey Association) 
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single practice. But then their opponents, the University of 
Toronto's Varsity team, over-confident of winning, lost the 
first game by a wide margin, thus 
losing the round despite their win 
in the second game. 

According to Toronto' 
Evening News , the Legalites then 
proceeded to beat the Peterbor­
ough and Stratford teams "without 
any undue exertion," and headed 

for the finals against the reigning 
champions from Queen's Univer­
sity. 

The Final Match: 
February 24, 1898 

ly complained that the scales were unfairly tipped in favour of 
Osgoode Hall and that the OHA had exposed it Toronto bias 

by ordering that only one final game 
be played, and in Toronto. Despite the 
media criticism, the Legalites reigned . 

Epilogue 

It was a classic confrontation. 
Osgoode Hall was trying to regain 
the championship which Queen's 
had held for the previous three 
seasons. The ice was perfect. 
Nearly 1,000 people paid at least 
25 cents to see the match at the 
Mutual Street Rink in Toronto. 

The original Stanley Cup 

As long as the game of hockey was 
new and the teams young, university 

teams such as the Legalite could 
compete with other high calibre teams. 
As the quality of the game improved, 
it became more difficult for Osgoode's 
team to remain competitive. While 
other teams might keep the same play­
ers for years, most university team 
line-ups had to be rebuilt every year. 
Law students had to divide their time 
between work and play, and there was 
little time to organize a team before 
the start of the season. By 1929, the 
Osgoode Hall team had been demoted 
to a minor league. That year, all the 
team's players seem to have been 

The Stanley Cup was first presented in 189 3 using a chal­
lenge system, with the cupholders having to defend their title. 
Osgoode Hall's challenge in 1894 was derailed by the weath­
er - the outdoor ice melted. 

(photo courtesy of the Hockey Hall of Fame) 

The team consisted of Ed Car-
ruthers , forward; Lome Cosby, point; "Peck" Morrison, for­
ward; Willie Lillie, forward; "Jack" McMurrich , goal; George 
Carruthers (Ed's brother) , cover-point; and Harry Johnston , 
forward. Of the seven, only McMurrich was a law student. 
The regular point, Randy Maclennan , was also a genuine 

Osgoode student, but he was replaced by Cosby at the last 
minute. 

The Queen 's team , the Calvinists , could not match the tal­
ent of Osgoode's Legalites. Nothing could distract "cool­
headed" McMurrich from his goal posts. If the point section 
was the weak spot of the team, fearless George Carruthers 
compensated well at cover-point. The Evening News declared 
him the "king-pin of Ontario hockeyists in this position." In 
the end, Osgoode's defense came through. The team's speed, 
determination, and puck-handling could only lead to victory. 

Leaming of the 7-3 score, Kingston 's British Whig prompt-

Osgoode students, perhaps reflecting 
the decreased intensity of competition. 

The expense of keeping a team on the road for the season 
was also a financial drain. By 1929 , concerns were being 
expressed about the cost and the viability of athletics at 
Osgoode. In 1931, organized sport (hockey, rugby, tennis, 

squash , and basketball) were abandoned. 
Sports gradually returned to Osgoode Hall in the form of 

more individual pursuits such as golf, skiing, and table tennis . 
Only in the 1950s did a hockey team once again bear the 
name of Osgoode Hall Law School. The current Osgoode Hall 
team, the "Owls" (residing at York University) , won the 
championship of their intram~ral league for the 1995-96 sea­
son . As in the 1920s, when the composition of the team 
changed to reflect the nature of the g!lme, today 's lineup hints 
at changes in the "rules of the game" as a number of the play­

ers are now women. • 

Law in literature and law as literature 
Go back far enough in any civilization 

and you will find the disciplines of law 

and literature united in one occupation. 
The job description will also include 
theology because that was the real point 

of the other two: to embody jurispru­
dence in a collection of parables , 

metaphors and fictional narratives that 

formed religious doctrine. To discover 

the jurisprudence of North American 

natives one must examine their parables. 
Consider that the Holy Bible is both 

a book of literature and of law, and is 

also known as the Word , the Holy Writ 

and the Great Code. A successful 

ent for combining law and literature. 

Literature creates the desire for 

belonging while law provides the 
means. As literature beget culture , law 
begets society; together they bring about 

civilization. In common, but in different 
ways, each speaks to human contradic-

prophet was someone with a special tal- tions. A nation or a people must identify 
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with and be identified by both its laws 
and its literature. 

This is what Rufus Choate clearly 
understood. In 1833, the successful and 
articulate Boston lawyer, concerned 
about the factionalism and fragility of 
his youthful country, called for "a unify-

A nation or 

a people must identify 

with and be identified 

by both its laws and 

its literature 

ing literature" to complement its new 
laws. And while Choate did not specifi­
cally request that such literature be 
penned by his professional colleagues, 
he could not have had anyone else in 
mind, because in the early decades of 
the young republic lawyers dominated 
ideology and culture, and were largely 
responsible for both its law and its liter­
ature. In those days it was the way 
lawyers were educated. The most 
notable of these was Washington Irving, 
a lawyer who became a satirist and at 
the time was the only American writer 
to have an international reputation. It 
came with his Rip Van Winkle and The 

Legend of Sleepy Hollow, published in 
1819. 

However, Choate said he was think­
ing of a series of romances on New 
England history along the lines of Scot­
land's Waverly novels, which had done 
so much to advance Scottish national 
pride and international interest in Scot­
tish traditions. The novels' author, Sir 
Walter Scott, also a lawyer, had died the 
previous year. In Guy Mannering, his 
second Waverly novel, Scott writes: "A 
lawyer without history or literature is a 
mechanic, a mere working mason ... " 

And three years after Choate's his­
toric talk a Nova Scotia judge, Thomas 
Chandler Haliburton, published The 

Clockmaker or The Sayings and Doings 

of Sam Slick of Slickville, the first of 
several volumes of humorous tales and 
the first work to earn an international 
literary reputation for what was to 
become Canada. 

America was soon to be blessed with 
a literary renaissance, but it wouldn't be 
anything that Choate envisioned. A 
more prescient thinker might have real­
ized that it is conflict, not harmony, that 
imbues good literature . And it wouldn't 
be lawyers who would bring about the 
renaissance. In the years following 
Choate's plea, pedagogical specializa­
tion caused law and literature to 
diverge. Although not necessarily 
linked, the country also drifted into civil 
war, fulfilling Choate's worst fears. But 
while law and literature were now 
taught separately writers without legal 
experience were employing legal-ethical 
themes in their novels. Such themes 
were usually inspired by the very his­
toric incidents Choate hoped would be 
ignored in the interests of national har­
mony. Good literature hungers for the 
conflict occasioned by legal or moral 
contention. 

Ten years before Choate's plea James 
Fenimore Cooper had published Pio­
neers which deals with the irreconcil­
able conflict between natural and civil 
law, a theme that was to be explored by 
Nathaniel Hawthorne in The Scarlet 

Letter of 1850 and The House of the 

Seven Gables the following year. 
Hawthorne supposedly gravitated 
toward legal-ethical issues because of 
his guilt over his ancestors' involvement 
in the persecution of Quakers and the 
Salem witch trials back in the seven­
teenth century. Choate believed such 
events should be overlooked in the pro­
posed romances. He probably had little 
patience with Harriet Beecher Stowe's 
1852 Uncle Tom 's Cabin , a highly suc­
cessful novel responsible for stirring 
pre-Civil War passions. Herman 
Melville also never studied law, but was 
fascinated by it, a characteristic aug­
mented by his father-in-law being chief 
justice of Massachusetts. The central 

theme of his end-of-the-century novel 
Billy Budd, Sailor, is young Budd's ship­
board trial and execution for fatally strik­
ing an officer who had unsuccessfully 
attempted to entangle him in mutiny. 

Such legal-ethical themes were not 
restricted to works by Americans in the 
nineteenth century. They can be found 
in the literature of Dickens, Trollope 
and Dostoevsky, all writers with no 
legal background. Besides leaving us an 
abundance of classical literature, the 
writers of the nineteenth century have 
helped inspire the recent development 
of a new field of critical theory which 
examines both law in literature and law 
as literature. As well, some North 
American universities have gone back 
two centuries to add classes in law and 
literature to their curricula. 

Shakespeare is an interesting study. 
Judge Richard A. Posner, legal scholar 
and former Stanford law professor, says: 
"So numerous are the incidental refer-

The lawyer as hero 

was definitely elevated 

to the pedestal 

with the advent 

of the genre of 

legal thrillers 

ences to law in Shakespeare's plays that 
people have wondered whether he might 
not have had some legal training. 
Indeed, those references have helped 
persuade some people to attribute 
Shakespeare's plays to Francis Bacon, a 
lawyer." And still on Shakespeare, peo­
ple usually think they're assailing 
lawyers when they quote Dick (the 
Butcher) from Henry VI, Part II: "The 
first thing we do, let's kill all the 
lawyers." In fact, a totalitarian form of 
government is being plotted and lawyers 
would interfere with such plans._ 

One could say, generally, that until 
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recently legal themes have appeared 
more often in literature by non lawyers 
than they have in the works of writers 

with legal training or experience, as the 

following lists indicate. Writers who left 

their mark on literature while working 

as lawyers: Donne , Fielding, Boswell , 

Haliburton and Scott . Writers who stud­
ied law, but didn ' t practise it, or who 

chucked law careers in favor of litera­

ture: Cicero , Petrach, Chaucer, More , 
Montaigne , Goethe , Schiller, Carlyle , 

Balzac, Macaulay, Irving, Flaubert, Tol­
stoy, Verne , Stevenson, Galsworthy, 

Proust , Kafka , Kazantzakis, Pasternak 

and Harper Lee. 
As we enter the twentieth century we 

begin to find legal themes more associ­

ated with writers who have been trained 
in law, as witness Kafka and Lee from 

the preceding list. Add to them writers 

who practise law and use it for material: 

Erle Stanley Gardner, John Mortimer, 

Scott Turow, John Grisham and William 

Deverell. The result seems to be a better 

portrayal of lawyers . 
Of course it's hard to make that claim 

of Kafka. Huld, the objectionable and 
useless lawyer retained by Joseph K. in 

The Trial , is a clear example of the pro­

fession being maligned by one its own. 

Kafka disparages the whole justice sys­
tem in this absurd tragedy. 

More amiable is English barrister 

John Mortimer 's creation, Rumpole of 

the Bailey. But does the adorable rene­

gade enhance the reputation of the legal 

profession when he is presented as an 

idiosyncratic instance of forensic 

genius? It often appears that Mortimer, 
while celebrating Rumpole, is mocking 

his colleagues. 
A clearer picture of a lawyer comes 

from Harper Lee. She never practised 

law after studying it at the University of 
Alabama, choosing to work as an airline 

clerk. But this did not deter her from 

bestowing an accolade on the law profes­
sion. In 1960, 10 years after graduation, 

she published To Kill a Mockingbird, a 

novel set in an Alabama town during the 

1930s. In it Atticus Finch heroically 

defends a black man wrongly charged 

with raping a white woman. The plot is 

reminiscent of E. M. Forster 's 1924 

novel, A Passage to India. 
However, the lawyer as hero was def­

initely elevated to the pedestal with the 

advent of the genre of legal thrillers. 
Lawyer-writer Erle Stanley Gardner 's 
novels , featuring lawyer Perry Mason, 

had wide appeal. The void left by Gard-

ner 's death in 1970 has been filled 
recently by two successful lawyer-writ­

ers, John Grisham and Scott Turow. 

Their novels have dominated North 

American best-seller lists during this 

decade and have inspired scripts for 

equally successful movies. Grisham's 

The Firm , The Pelican Brief, The Client 
and The Chamber , have been matched 

by Turow 's Presumed Innocent , The 
Burden of Proof, Pleading Guilty and 
The Laws of Our Fathers. 

Canada's answer to this pair has been 

West Coast lawyer-writer William 
Deverell who emerged on the literary 

scene with Needles in 1979. He has been 

turning out novels ever since , often 
drawing on his experiences as a Vancou­

ver criminal lawyer. His most recent 

works are Kill All the Lawyers and 

Street Legal: The Betrayal. 
Difficult as it may be to view the 

legal thriller as serious literature, it 

appears to be the basic genre bridging 

law and literature today. Will that 

change? Not likely in this age of spe­

cialization. No examination of law and 
literature could end without longing for 

the days of generalization when the gap 
between the two disciplines was much 

smaller or non-existent. • 

A new, professional approach to better client communication 
From a straightforward discussion of fees 
and retainers, to insights into the role of 
the lawyer - Lawyers & Clients contains 

all the basic information your clients 
need to be informed users of 
legal services. 

Lawyers & Clients is a three-part 
system of client communica­

tion materials that 
includes: a 20-page 
booklet of core 

information, to be 
handed out to all new 

clients; three topical 
brochures on separa­

tion and divorce, wills 
and estates, and real 
estate; a series of work­
sheets on fees, docu­

ments, legal office staff, and 

the legal process. It is designed to meet the 
needs of lawyers for a practical, cost-effec­
tive tool for improved client communica­
tions and the effective management of 
client expectations. Lawyers & Clients is: 

• Professional 

• Accessible 

• Substantial 

• Easy to use 

Call the Communications Department at 
(416) 947-3465 to receive an order form. 

Members can also order Lawyers and 
Clients directly from the Law Society's 
Website at: 
http://www. lsuc.on .ca/ private/services _lawy 
ers_clients.html 
(You'll need to have completed the"Member 
Sign-in" to access this section of the site) 
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Discipline Digest 
At Convocation on January 23, 1997, 

thirteen matters were scheduled to pro­

ceed. Convocation ordered one disbar­

ment, one permission to resign, four 

suspensions, one reprimand in Convoca­

tion and one reprimand in Committee. 

In one case, a finding of professional 

misconduct was made and no penalty 

MISAPPROPRIATION 

Clark, Peter David 
Barrie, Ontario 
Age 37, Called to the Bar 1986 

Particulars of Complaint 
Professional Misconduct 
• Failed to reply to the Law Society. 
• Misappropriated trust funds in the amount 

of $9,374 deposited in the 
Solicitor's trust account for an infant 

settlement. 
• Misled clients regarding the misappropri­

ated funds. (2) 
• Misled a fellow solicitor regarding the mis­

appropriated funds. 
• Misled Official Guardian regarding the 

misappropriated funds. 
Convocation's Disposition ( I /23/97) 
• Disbarment. 
Discipline History 
• March 25, 1994: Reprimand in Committee 

for failing to file and undertook not to 
practice until filings were completed. 

• April 27, 1995: Eight-month suspension 
with conditions on reinstatement for 
failing to maintain books and records; 
misleading the Law Society; failing to reply; 

failing to serve clients; and practising 

under suspension. 

Counsel for the Solicitor 
• Not Represented 

Counsel for the Law Society 
• Jane Ratchford 

MEMBERSHIP 

was imposed. A motion for an interim 

suspension was denied. Three matters 

were adjourned to the next sitting of 

Convocation on April 3, 1997. 

In December 1996, discipline matters 

proceeded before hearing panels over 

13 .25 hearing days. 

MISAPPLICATION 
OF CLIENT FUNDS 

Gardner, Donald Alan 
Mississauga, Ontario 
Age 52, Called to the Bar 1972 

Particulars of Complaint 
Professional Misconduct 
• Acted for a land development syndicate 

and knew or ought to have known that a 
false Land Transfer Deed and a false Land 

Transfer Tax Affidavit were drafted, 
executed and registered in the amount of 

$1,000,000 when the true consideration 

was $465,000. 
• Acted for a syndicate of investors, some 

of whom he had acted for previously, on 

the purchase of industrial property for 
$465,000 from a company in which he had 
a 25% interest, and failed to insist that the 
investors obtain independent legal advice. 

• Preferred his own interests, or the inter­
ests of a client, over the interests of other 
clients when he acted for a syndicate of 
investors on the purchase of industrial 
property from a company in which he and 
a client had an interest. 

• Misapplied approximately $80,000 from a 
bank account he controlled for an invest­

ment syndicate. The Solicitor borrowed 

these funds without the knowledge and 

consent of all investors, to invest in a 

transaction of another syndicate that the 

Solicitor had been unable to close 

because of insufficient funds. 

• Misapplied some or all of the investment 

funds of two former clients, who each 

invested $50,000 in the syndicate. 

• Failed to maintain sufficient balances in his 

trust account to meet his trust obligations 

with shortages up to $23,783.98. 
• Failed to serve his clients in a conscien­

tious, diligent and efficient manner by 

restructuring an investment syndicate 

from a subscription of shares in a 
corporation to a Co-Tenancy Agreement, 
without seeking his clients' instructions 

or consent to the restructuring of the 

transaction. 
Convocation's Disposition ( I /23/97) 
• Permission to resign. 

Factors 
• Solicitor was responsible and responsive 

throughout the Law Society's investiga­

tion. 
• No clients affected by the transactions 

complained to the Law Society, made 
claims against the compensation fund or 
commenced civil suits involving the Law 

Society's insurer. 
• Misapplied funds were repaid without 

prejudice to the lending syndicate. 
• Solicitor was not attempting to benefit 

himself at expense of other investors. 

• Solicitor invested and lost $50,000 of his 

r 6uty:. counse1 needed tC>~ ,;?-· · 

,· Discipline Convocation 
\ The law Society is again inviting 

members of.the profession to act as 
,duty couns.el pro bono on behalf of 

\ solicitors who would otherwise be 
( dnrepresented before Discipline 

r co~vtjca~iop; Quty counsel are 

~,}eq~\i:ed to,a:t~p_d at Convocation 
'.:' for a full t:{earing day. It is Convoca-

:}iqntpolicy·th~; .duty counsel advis-

ing solicitors pro bono at Convoca­

tion . may not. subsequently act for 

those :solicitors on the same disci-

( pHn:e .!TI~tter-9.~the · basis of a paid 

t / et~·i_~~~ in~.e~est_E:d members are 
t \sl~~ci; t9; cpfrtac+-G~orgette Gagnon, 
;itx~W1'g·s~nio;.:d,unsel-Discipline at 
?(41.6} ?47~3903. 
~·~ .. :: ::.::)jt ~-~-~~J~\~.: .: t;i.~ ~f~~- j~:, ·-~-,:._.'. -t . ~'- "~- •' 4) • '. ~- • •C ~ .::, •. ~' . :;; C 
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own money in the transactions. 
• Solicitor's bookkeeper was involved in 

creating the trust shortages and was 

prosecuted and convicted of theft. 

• Solicitor placed sufficient funds in his trust 

account once he became aware of t he 

trust shortages. 

Solicitor suffered from cancer and had 

been receiving treatment. 

• Solicitor complied with his undertaking 

not to practise law for the past four 

years. 
Counsel for the Solicitor 
• Larry Levine, Q .C. 
Counsel for the Law Society 
• Neil J. Perrier 

FAILED TO DEPOSIT RETAINER 
IN TRUST 

Fay, Francis Xavier 
Toronto, Ontario 
Age 55, Called to the Bar 1969 

Particulars of Complaint 
Professional Misconduct 

• He failed to deposit $3,000 of client 

retainer funds into his trust account and 

fa iled to make the funds available to cl ient 

when requested. 

Convocation's Disposition ( 1123197) 
• Sixteen-month suspension commencing 

January 23, 1997, to continue until condi­

tions regarding alcoholism treatment 

fulfilled including report from physician. 

• Following return to practise, Solicitor may 

only accept client retainers through 

deposit to a trust account maintained by a 

solicitor approved by the Law Society for 
a period of sixteen months. 

• Convocation noted that the length of 

suspension was somewhat greater than it 
might otherwise be due in part to the 

rehabilitative nature of the suspension. 
Factors 
• Solicitor suffered from alcoholism at the 

time the misconduct occurred. 

• Solicitor apologized and made restitution 

to the client. 

• Strong character references. 

Counsel for the Solicitor 
• Paul J. French 

Counsel for the Law Society 
• Christina Budweth 

PRACTISING WHILE SUSPENDED 

Janjua, Moeen Mahmood Ahmad 
Mississauga, Ontario 
Age 55, Called to the Bar 1976 

Particulars of Complaint 
Professional Misconduct 

• Practised during the period November I, 
1994 to December 15, 1994, while sus­

pended for failure to pay his Annual Fees. 

Convocation's Disposition ( 1123197) 
• Two-and-one-half-month suspension 

commencing at the conclusion of the 

Sol icitor's current administrative 

suspension. 

• $600 in costs prior to reinstatement. 

Discipline History 
• June 3, 1986: Reprimand in Committee for 

failing to maintain books and records and 

for charging improper fees and disburse­

ments. 

• February 19, 1991 : Reprimand in Commit­

tee for failing to reply to the Law Society 

and failing to serve clients. 

• March 25, 1993: Reprimand in Convoca­

t ion for failing to file and a six-month 

suspension fo r knowingly swearing false 

declarations. 

• December 13, 1994: Reprimand in 

Committee for failing to cooperate with 

the Law Society. 

Factors 
• Practised under suspension for a short 

period and acted on one purchase and 

one sale during the suspension. 

Counsel for the Solicitor 
• Not in attendance and unrepresented 

(Before the Hearing Panel) 

• William C. McDowell, Duty Counsel 

(At Convocation) 

Counsel for the Law Society 
• Glenn M. Stuart 

PRACTISING WHILE SUSPENDED 

Furgiuele,Anthony Leandro 
Woodbridge, Ontario 
Age 58, Called to the Bar 1966 

Particulars of Complaint 
Professional Misconduct 

Practised during the period May 26, 1995 

to September 22, 1995, while suspended 

for failure to pay his Errors & Omissions 

Insurance Levy. 

Convocation's Disposition ( / /23/97) 
• Two-month suspension commencing 

February I, 1997. 

Factors 
• Sol icitor faced difficult economic circum­

stances. 

• Solicitor cashed in RRSP funds and applied 

them to outstanding levy. 

• Strong character references. 

• Solicitor had personal and matrimonial 

problems. 

Counsel for the Solicitor 
• J. Douglas Crane, Q.C. 

Counsel for the Law Society 
• Rhonda Cohen 

MISAPPLICATION OF FUNDS 

Miskin, Murray Harrison 
Whitby, Ontario 
Age 41, Called to the Bar 1981 

Particulars of Complaint 
Professional Misconduct 

• Failed to maintain books and records. (2) 

• Failed to maintain sufficient balances in his 

mixed trust account to meet all trust 

obligations to clients. 

• Improperly removed approximately 

$9,51 1.84 from his mixed trust account 

for his own personal use and benefit over 

a four month period. 

• Misapplied approximately $3,170. 17 from 

his mixed trust account to or on behalf of 

clients who had no funds or insufficient 

funds on deposit. 
• Continued to operate his trust account 

while an undischarged bankrupt, in spite 

of instructions from the Staff Trustee of 

Law Society to cease operating the 

account. 

• Made disbursements from his mixed trust 

account of a personal nature and to credi­

tors of his law practice for the purpose of 

preferring certain creditors prior to his 

assignment into bankruptcy. 

• Failed to serve two estate clients in 

a conscientious, diligent and efficient 

manner. 

Convocation's Disposition ( //23197) 
• Three-month suspension commencing 

February I, 1997, with conditions on 
reinstatement. 

• Solicitor must enrol in the Practice 

Review Program and have no signing 
authority over any trust account contain­

ing client funds for two years after 

reinstatement. 
• $7,000 in costs to be paid within one year 

of reinstatement. 

Factors 
• Solicitor had no discipline history. 

• Solicitor made a significant contribution 

to the profession, notably in the area of 

arbitration. 

• The Committee accepted the Law 

Society's position that, in general, miscon­

duct of this nature would warrant a 

twelve-month suspension. However, the 

Committee refused to recommend a 

twelve-month suspension in this case as it 

would have a severe impact on the Solici­

tor's practice such that he might never be 

able to recover from it. Convocation 
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considered this issue and adopted the 
Committee's recommendation on penalty. 

Counsel for the Solicitor 
• J. Douglas Crane, Q.C. and 

Nancy L. Noble 

Counsel for the Law Society 
• Glenn M. Stuart 

FAILED TO FULFILL UNDERTAKING 

Bates, Thomas Allan 
London, O ntario 
Age 52, Called to the Bar 1970 

Particulars of Complaint 
Professional Misconduct 

• Failed to fulfill his undertaking in a timely 

manner to another lawyer to register a 

reference plan on title. Dated December 

CASE REVIEW 

1986, the undertaking was not acted on 

until the Solicitor was contacted by the 

Law Society in June 1993 and was not 
fulfilled by the Solicitor until October 

1995. 
Convocation's Disposition ( I /23/97) 
• Reprimand in Convocation. 

• $1000 in costs. 

Discipline History 
• April 15, 1986: Reprimand in Committee 

for wrongfully appropriating client trust 

monies for an overdraft in his personal 

chequing account and for having misled a 

client and her new Solicitor. 

• October 4, 1994: Reprimand in Commit­

tee and $1,500 in costs for failing to serve 

a client in a conscientious, diligent and 

efficient manner; misleading a client; and 

Discrimination results in reprimand 
A recent discipline matter considered by ter found that a solicitor 's racist and 

Convocation underscores the Law Soci­
ety's commitment to its two-year-old 

rule against discrimination. 

The solicitor received a public repri­
mand in Convocation for violating Rule 

28 of the Rules of Professional Conduct. 

The professional misconduct occurred 
as a result of comments made by the 
solicitor during a telephone conversation 

with a former client when referring to 
the client's new lawyer. 

Rule 28, which was adopted in Sep­
tember 1994, states that a "lawyer has a 

special responsibility to respect the 
requirements of human rights laws 
enforced in Ontario and specifically to 
honour the obligation not to discrimi­
nate on grounds of race, ancestry, place 
of origin, colour, ethnic origin , citizen­

ship, creed, sex, sexual orientation, age , 

record of offences ( as defined in the 

Ontario Human Rights Code), marital 

status, family status or disability with 

respect to professional employment by 

lawyers, articling students, or any other 

person or in professional dealings with 

other members of the profession or any 

other person." 

The discipline panel hearing the mat-

offensive comments were a form of dis­

crimination because to criticize another 
lawyer based on the lawyer's ethnic ori­

gin or religious beliefs was a pejorative 

reference intended to discriminate. 

The panel also made reference to Rule 
14, which states that a lawyer 's conduct 

towards other lawyers should be charac­
terized by courtesy and good faith. 

It was the panel's view that the penal­
ty imposed on the solicitor should 

reflect the Law Society 's repudiation of 
the conduct. It noted that Rule 28 was a 
relatively new rule and it must be clear 
to the profession that discriminatory 
conduct will not be tolerated. The panel 
recommended that the solicitor be repri­
manded in Convocation. 

At Convocation , the majority adopt­
ed the recommended penalty of a repri­

mand , although a motion for a higher 

penalty was made. In her reprimand, 

the Treasurer stated: 

"You are not speaking in the language 

we understand when you use these 

words. The remarks you made were not 

only highly offensive , they were com­

pletely inappropriate and without doubt 

cannot be condoned by any of us in any 

failing to promptly advise the Director of 
Insurance, Errors & Omissions Depart­

ment of the Law Society, of his potential 

liability. 

Factors 
• Subject matter of the complaint existed 

before and during the time he was last 

reprimanded and at the time he was 

required to attend the Practice Review 

Program. 

• Solicitor improved his office practices 

including introducing computers, tickler 

systems and better office management. 

Counsel for the Solicitor 
• Not Represented 

Counsel for the Law Society 
• Janet L. Brooks 

way. We can ' t ignore the remarks. We 

are deeply saddened and entirely offend­
ed by them. We entirely reject and repu­

diate your conduct and want the public 

and profession to know that under no 
uncertain terms, there is not one person 

in this room who agrees with the nature, 

tone or content of your remarks. The 
fact that you delivered them in any set­

ting, private or otherwise to any person 

is smack, the worst form of racism and 
disrespect. They were not acceptable. 

They were repugnant to us and we will 
not and cannot condone or tolerate this 

conduct. 
"The integrity and honour of the pro­

fession are at stake when you as a solici­
tor and a lawyer speak about your fel­
low human beings in the way you did, 
when you use the language you did, 

both the racist language and the offen­
sive language. It casts a shadow on the 

entire profession. Your remarks bring 
disrepute to all of us and we all suffer 

for them and that's the nature of dis­

crimination in general, why it must end 

and why we have adopted Rule 28. We 

want the profession to understand that 

we mean what we say in Rule 28; that 

this Society, the legal profession, will 

not tolerate in any way, shape or form , 

racist conduct or discriminatory conduct 

by its members." • 
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Members should have now received 
the Membership Information Form. 
Additional forms for private practi-

tioners will go out in March. 

Convocation has approved 
the remaining new Law 
Society forms. Designed 
to enable the Law Society 
to use computer technolo­
gy to read and partially 
process them, the new 
forms replace a number of 
documents that the Society 
requires members to file . 
These forms will erve as 
an important beginning to 
Law Society initiatives 
that will streamline annual 
filings. 

Comprehensive infor­
mation accompanies each 
of the new forms. Addi­

tional information is also available from the Law Society web 
site at www.lsuc.on.ca. Members can also reach the Law Soci­
ety Forms Services by e-mail at lsforms@lsuc.on.ca, fax 
(416)947-3932, or phone (416)947-3932. In order to assist us 
in handling the number of telephone inquiries , we would urge 
members to contact us by e-mail or by fax . 

Members should note that for the purposes of facilitating 
the processing of these forms, the last digit of their member­
ship numbers were converted from an alphabetic character to 
a numeric one. The Society is considering whether to adopt 
this new membership number for Society wide purposes . 
There will also be discussion with the Lawyers Professional 
Indemnity Company as to the viability of adopting the same 
number for their purposes as well. 

The Membership Information Form 
Members should have received the forms package by the third 
week of January. The Membership Information Form and enclo­
sures were originally to have been mailed to the profession in 
December 1996. Regrettably, the mailing was delayed due to 
unforeseeable last-minute production and distribution difficul­
ties . We apologize for any inconvenience caused by the delay. 

The Membership Information Form needs to be completed 
and filed by all members of the Law Society regardless of 
whether they were engaged in the active practice of law. 
Please do not confuse this form with the annual accountant's 
report for members in private practice. In addition to the more 
traditional information (such as practice profiles, particulars 
of client trust property remaining in the control of members 
who have left the practice of law) , this form will provide 
important data regarding the profession. This statistical data 
will provide a better understanding of the membership , which 
will greatly assist and improve the Law Society 's ability to 

Membership Suspensions 

& Reinstatements 
Members whose names appear below have been suspended for admin­
istrative reasons (non-payment of annual fees, erro rs and omissions 
insurance levies, or late filing); or have been reinstated after previously 
being suspended. The year after each membe r's name is the year of 
call to the Ontario bar. Enquiries regarding membe rs listed below 
should be directed to (416) 947-331 8. 

ANNUAL FEE REINSTATEMENTS 
BARRY George Francis 1985 Nepean ON 

BAZILLI Susan Margaret 1986 Toronto ON 

COLBERTTimothy Boyd 1980 Arnprior ON 

COOPER Michael Jay 1986 Toronto ON 

CROTHERS Henry David 1994 Toronto ON 

CUDDY Loftus John Robert 1988 Toronto ON 

DILLON John Paul 1976 Toronto ON 

EWER Dianne El izabeth 1996 London ON 

FARUQI Lubna 1984 New York NY 

GARDNER Donald Alan 1972 Mississauga ON 

GOLDSTEIN Howard Hugh 1992 Willowdale ON 

GRAHAM John Douglas Clifford 1967 Kitchener O N 

GUMIENNY Jacqueline Shirley 1994 Kingston ON 

HADFIELD Geoffrey Graham 1988 Niagara Falls ON 

HARTMANN Rita Anne 1975 Saco ME 

HARVARD John Milton 1974 Strathroy ON 

HOSKINSON William Charles 1972 Kitchener ON 

HUY CKE Allan Murray 1975 Bracebridge ON 

ISLES Robert Max 1990 Toronto ON 

KALVIN Bernard Anthony 1989 Toronto ON 

KAZMAN Marshall Stephen 1984 Downsview ON 

KELLY Miriam Aileen 1963 Toronto O N 

MARPLES Ian Robert 1979 Aurora O N 

MCKENZIE Henry George 1971 Calgary AB 

MCKIE Joy Nerine 1989 Toronto ON 

MCNAMARA Shawn Patrick 1996 Hamilton ON 
MITCHELL Brian Randall 1987 Montreal PQ 

MORGAN John Walter 1992 Sydney NS 

MUSTOS William Louis 1986 Toronto O N 

NG Nora Duen Yee 1994 Hong Kong 

NORTH William John Jamie 199 1 Toronto O N 

PARK Richard Ronald 1983 Markham O N 
PLAMONDON Susan Norma Mary 1976 King City O N 
PRYDEWilliam Rodney Rowland 1983 Toronto ON 

REID Wendy Diane 1984 Ottawa O N 
REIDL Erwin 1981 Kitchener ON 

SAVAGE Francis Nicolaas 1978 Ottawa O N 

SHERWOOD Gary William 1985 Etobicoke O N 

SIDAROUS Mona 1992 St. Sauveur PQ 

SMART James Brennan 1992 Guelph O N 
WARAKSA Miroslaw Antoni 1979 Toronto O N 
WILLIAMS Roy Anthony 1987 Nepean O N 

WOLCH Jonathan David Morris 1995 Toronto O N 

E & 0 LEVY REINSTATEMENTS 
ADAMS Michael John 1992 Sault Ste. Marie O N 

DERBY Bonnie Esther Turner 1976 Toronto O N 

KAMIN Bernard Jacob 1963 Markham O N 

KRUCK Steven Andreas 199 1 Toronto O N 

SHAIKH Farida Mir Mohammed 1994 Toronto O N 

STEPHENSON Craig Alexander 1993 Brampton ON 

ANNUA L FILINGS REINSTATEMENTS 
MCCAGUE William Fredrick 1986 Scarborough ON 

E&O LEVY SUSPENSIONS - November 15, 1996 
GREEN Blair William 1972 Burlington ON 

LINZNER Joseph 1979 Pickering O N 

ROSS Michael Theodore 198 1 Mississauga O N 

THOMPSON Shaun Stewart 1990 Etobicoke O N 
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effectively govern the profession. 
The Confirmation of Membership Information sheet was 

included with the mailing of the Membership Information 
Form. This confirmation sheet contains particulars of informa­
tion that the Law Society currently has relating to the member. 
Members are asked to review this sheet, correct any inaccura­
cies and provide the missing particulars, so as to verify and 
improve the basic information in the Law Society database. 

will be relying on information received and processed from 
the Membership Information Form in determining who should 
receive copies. 

The Private Practitioner Form needs to be filed by mem­
bers who engaged in private practice (including employees of 
law firms) or handled client trust property, during the last 
year. An accountant need not be retained to complete the Pri­
vate Practitioner Form since the questions are directly related 
to practice issues. 

The Private Practitioner Form 
and Public Accountant's Report 
These new forms primarily replace forms 2 and 3, and should 
be received by members in the first half of March 1997. We 

A Public Accountant's Report will be required in respect of 
each member's handling of client trust property. If you believe 
that you need to file these forms and do not receive copies by 
the second week of March, please contact us. • 

FYI 

Help the Foundation help the profession 
Although its existence may not be com­
mon knowledge within Ontario's legal 
community, for more than 30 years the 
Law Society Foundation ( distinct from 
the Law Foundation of Ontario) has 
served the public and the profession by 
fostering excellence and equity in legal 
education and by preserving objects of 
historic significance to Canada's legal 
heritage. 

Anyone who has stopped to admire the 
stained glass windows in Convocation 
Hall has seen the tangible results of the 
Foundation's work. The windows- made 
possible by donations from the legal com­
munity to the Law Society Foundation -
trace the roots of the rule of law from the 
second millennium BC to the establish­
ment of the Law Society of Upper Cana­
da and the Canadian law schools. 

Many lawyers have received finan­
cial assistance in the form of Foundation 
bursaries during law school and in the 
Bar Admission Course. For example, the 

Bertha Thompson Memorial Bursary, 
established by Judge Thompson's hus­
band, Bernard Harrison, is awarded each 
year to a financially needy student in the 

Bar Admission Course. Similarly, the 
Gordon F. Henderson, C.C., Q.C., LL.D. 
Memorial Bursaries, established by the 
firm Gowling, Strathy & Henderson, are 
awarded annually in honour of the firm's 
former chairman and senior partner. 

Through the Foundation, prizes for 
academic excellence in law school and 
in the Bar Admission Course are made 
possible. As with bursaries, prizes allow 
the Foundation to honour the contribu­
tions and achievements of members of 

The windows of Convocation Hall 
were made possible by the Foundation 

the profession. For example, the Stuart 
Thom Prize, donated by Osler, Hoskin & 

Harcourt, is awarded annually to the stu­
dent attaining the highest grade in Busi­
ness Law in the Bar Admission Course. 

The Law Society Foundation was 
founded in 1962 by a distinguished 
group of directors and members: J.J. 
Robinette, Joseph Sedgwick, John 
Amup, Cecil Wright and Herbert Allan 
Borden Leal. Its mandate includes: 
receiving donations and maintaining 
funds to foster, encourage and promote 
legal education; providing financial 
assistance to law students; restoring and 
preserving lands and buildings and 
receiving gifts of muniments, legal 
memorabilia, books and other written 
material of significance to Canada's 
legal heritage and maintaining a muse­
um to display such items. 

The Foundation works with prospec­
tive donors to achieve their charitable 
objectives, and is able to issue income 
tax receipts for donations. Further 
information about the Foundation may 
be obtained from Mimi K. Hart, Law 
Society of Upper Canada, 130 Queen St. 
West, Toronto, Ontario, M5H 2N6, Tel 
(416) 947-3420, Fax (416) 947-3403. • 
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Status of Bills in the Ontario Legislature 
The Ontario government is currently sitting in a rare winter session. The follow­
ing is a selection of Government Bills which are currently before the Legislature 
for consideration. Although every effort has been made to present the most accu­
rate information; the most up to date information should be obtained from the 

sponsoring ministry. 

THIRD READING 

Bill 57 - Environmental Approvals 
Improvement Act 
(Environment and Energy) Amends the 
certificate of approvals process; eliminates 
the Environmental Compensation corpora­
tion; and repeals the Ontario Waste Man­
agement Corporation Act. 

SECOND READING 

Bill 84 - Fire Prevention and 
Protection Act (Solicitor General) 
municipal costs for the delivery of fire 
protection and prevention 

Bill 96 - Tenant Protection Act 
(Municipal Affairs and Housing) 
Address rent control and reduces bureau­
cracy 

Bill 98 - Development Charges Act 
(Municipal Affairs and Housing) 

Bill 99 - Workers Compensation 

Reform Act 

(Labour) affected benefits for injured 
workers and overall finances of WCB 

Bill 102 - Community Safety Act 
(Solicitor General) Closes legal loopholes 
enabling justice officials to track criminals 
and notify the public about dangerous 
offenders being released into their commu­
nities . 

Bill 103 - City of Toronto Act 
(Municipal Affairs and Housing) 
Amalgamation of seven existing municipal 
governments of Metro Toronto into a new 

municipality to be known as the City of 
Toronto. 

Bill 104 - Fewer School Boards Act 
(Education) 

Bill 105 - Police Services Amendment 

Act 
(Solicitor General) 

Bill 106 - Fair Municipal Finance Act 

(Finance) Changes property tax assess­
ment system, eliminates business occupan­
cy tax. 

Bill 107 - Water and Sewage Services 

Improvement Act 
(Environment and Energy) Transfers 
complete ownership to municipalities 

Bill 108 - Streamlining of Administra­
tion of Provincial Offences Act 

(Attorney General) Consolidate adminis­
tration of traffic and parking tickets and 
other minor regulatory offences at the 
municipal level , and transfer associated 
revenue. 

Bill 109 - Local Control of Public 

Libraries Act 
(Citizenship, Culture and Recreation) 

"REDTAPE" BILLS 

As at February 3, 1997, there were 
17 Bills, commonly referred to as the "red 
tape " bills , before the Legislature. The pri­
mary focus of the bills is to streamline the 
operations of various government min­
istries The following ministries have such 
bills in the process: 

Ministry of the Attorney General 
(Bill 61 - third reading and Bill 122 - sec­
ond reading); 
Ministry of Citizenship, Culture and 
Recreation (Bill 63 - third reading and Bill 
114 - second reading); 
Ministry of Consumer and Commercial 
Relations (Bill 64 - third reading and Bill 
117 - second reading); 
Ministry of Economic Development, Trade 
and Tourism (Bill 65 - third reading); 
Ministry of the Environment and Energy 
(Bill 66 - third reading and Bill 121 - sec­
ond reading); 
Ministry of Health (Bill 67 - third reading 
and Bill 118 - second reading); 
Ministry of Northern Development and 
Mines (Bill 68 - third reading and Bill 120 
- second reading); 
Ministry of the Solicitor General and Cor­
rectional Services (Bill 69 -
third reading ) ; 
Ministry of Finance (Bill 115 -
second reading) 
Ministry of Agriculture, Food and Rural 
Affairs (Bill 116 - second 
reading) 
Ministry of Natural Resources 
(Bill 119 second reading) 

The Law Society's recent read­

ership survey indicated that 

members are very interested in 

information on courts and leg­

islation. Any feedback or sug­
gestions that can assist us in 
providing focused and useful 
information in this area are 
encouraged and welcome. 
Contact Sheena Weir: e-mail: 
sweir@lsuc.on.ca telephone: 

(416) 947-3338. 

Your "chauffeurs" on the legal information highway 
For further information, or to 
request a search, contact one 
of our research lawyers: 

• Mary Pigott 

• Margaret Truesdale 

( 416) 947-3477 (613) 563-4885 1-800-387-1881 
(Toronto and area) (Ottawa and area) (ELSEWHERE in Ontario) 

The Law Society of Upper Canada's Computer-Assisted Legal Research Service 
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Law Society of Upper Canada 

P~/i:tJc,m-

Osgoode Hall 
130 Queen Street West 

Monday to Friday - 12 noon to 2 pm 

Open to all 
No reservations required 

A drowning lawyer gets a chance 
Bill was a successful lawyer. He had 
started drinking as a teenager, increas­
ing his consumption during university 
and law school. After starting practice, 
he became a social drinker. Eventually, 
he had a morning eye-opener, a wet 
lunch, cocktails before dinner, wine 
with dinner and then a nightcap to help 
him sleep. As his drinking progressed, 
his life was negatively affected. He lost 
clients because of sloppy errors and 
missed court dates and appointments. 
He was charged for alcohol-related dri­
ving offences and lost his licence. He 
and his wife separated a few times. 
Money problems began to plague him. 

At his lowest point, he contacted 
OBAP (Ontario Bar Assistance Pro­
gram) for help. Through the assistance 
of a fellow lawyer peer counselor, he 
began to attend AA regularly, after an 

intensive program in a treatment facili­
ty. The journey to sobriety was filled 
with slips, crashes and finally, success. 

OBAP is endorsed by the Law Soci­
ety of Upper Canada and The Canadian 
Bar Association, but is separate and 
confidential from both. It has been 
established to help Ontario lawyers and 
judges whose professional and personal 
lives are threatened by the impact of 
problems caused by addiction issues 
(food, alcohol, drugs) as well as mental 
health issues. 

If you are a Bill or know of a Bill, 
telephone the 24-hour general helpline 
anytime, in confidence, at 1-800-667-
5722 for ongoing peer support. The 24-
hour women's helpline is 1-800-641-
4409. To contact the volunteer executive 
director, call John Starzynski at 1 519-
837-9459 or fax 1-519-837-3396. • 

Lawyer Referral Service 

There are more than 145,000 good reasons 

why you should join the Lawyer Referral Service. 

But you only need to know one: 

It's good for business! 
In 1996, the Lawyer Referral Service, operated by 

the Law Society of Upper Canada, made 145,962 

referrals to more than 3,000 lawyers in Ontario. 

Service, you can share in the estimated $8 million 

to $19 million in revenue generated for lawyers 

belonging to the LRS panel in 1996. 

You could be one of them. 
By becoming a member of the Lawyer Referral 

You can participate in providing a valuable 

service to members of the public who need legal 

advice but don't know where to turn. 

Signing up is easy. 

Simply call the LRS at 

(416) 947-3465 
and ask for an application form . 

What are you waiting for? 
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Travelling Displays 
As part of its bicentennial celebrations, the Law Society has prepared two exhibits that will travel across the province in 

the months ahead. Take the time to visit when one stops near you . Admission fee is set by each venue, but is often free. 

For more information, contact Elise Brunet , of the Law Society Archives, at (416) 947-4041. 

Crossing the Bar You call yourself a lawyer? 

On the 100th anniversary of the admission of the first A friendly disagreement between two lawyers becomes 

woman to the bar in the British Commonwealth, Crossing the occasion to review two hundred years of history of 

the Bar reviews a century of the history of women in the the legal profession in Ontario. A lawyer of the past and 

legal profession in Ontario. one of the present compare their background, training and 

practice in a lively and engaging format. 

JANUARY 16 - Carleton 
FEBRUARY 23 University of Ottawa JANUARY 31 - Carleton 

Faculty of Law, Common Law, FEBRUARY 18 Billings Estate, Ottawa 

Ottawa 
FEBRUARY 11 - York 

FEBRUARY 27 - Middlesex MARCH2 Osgoode Hall, Toronto 

APRIL 6 University of Western Ontario 

Law Library, London FEBRUARY 22 - Leeds & Grenville 
MARCH 9 Brockville Museum, Brockville 

APRIL 10 - Welland 
JUNE 29 Port Colbourne Historical and MARCH 6- Lindsay (Victoria-Haliburton) 

Marine Museum MARCH 23 Lindsay Public Library, Lindsay 

Port Colbourne 
MARCH 13 - Algoma 

JULY 4 - Wellington MARCH 30 Sault-Ste-Marie Public Library, 

AUGUST 31 Wellington Sault-Ste-Marie 

County Museum and Archives, 

Fergus MARCH 27 - Elgin 
APRIL 13 Elgin County 

SEPTEMBER 4 - York Public Library, Aylmer 

SEPTEMBER 21 CBAO, Toronto 
APRIL 3 - Rainy River 

SEPTEMBER 25 - Frontenac APRIL 16 Fort Frances Museum, Fort Frances 

NOVEMBER 2 Queen's University 

Faculty of Law, Kingston APRIL 17 - Lincoln 
APRIL 30 St. Catharines Public Library, 

NOVEMBER 6 - York St. Catharines 

DECEMBER 14 University of Toronto 

Faculty of Law, Toronto APRIL 19 - Thunder Bay 
MAY 16 Thunder Bay Museum, Thunder 

1998 Bay 

JANUARY 5 - Peel 
FEBRUARY 28 Peel Heritage Complex, Brampton MAY3- Welland 

MAY21 Niagara Historical Society Museum 

SEPTEMBER Middlesex Niagara-on-the-Lake 

University of Western Ontario 

Faculty of Law, London MAY7- York 
JUNE 22 Osgoode Hall, Toronto 
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Standard Memoranda of Law Save Research Time 
FREE OF CHARGE FOR LEGAL AID CASES COST EFFECTIVE FOR OTHER FILES 
• Specialized research on request • Price per memo below 

(C) CHARTER OF RIGHTS - COR 
(No. of pages in brackets) 
0-1 $70 Trial within a Reasonable Time (79) 
C4-l $70 Right to be Informed of the Offence (36) 
CS Reverse Onus 
C5-2 $70 Challenges to Reverse Onus Provisions (99) 
C6 Right to Counsel 
C6-l $70 Warning - Timing and Content (69) 
C6-2 $50 Waiving and Understanding the Right to 

Counsel (63) 
C6-3 $50 "Detention" in Breathalyzer and 

Non - Breathalyzer Cases (77) 
C6-4 $70 Trial Issues: Adjournments, Legal Aid Funding, 

Competency, and Counsel of Choice (49) 
C6-5 $50 Privacy (30) 
C6-6 $50 Exclusion of Evidence (85) 
C6-7 $70 Opportunity to Exercise Right (63) 
C6-8 $70 Duty to Cease Questioning (56) 
C6-9 $70 Re - Informing - Understanding of Jeopardy (46) 
C7 Section 7 
C7-3 $70 Pre-Charge Delay (61) 
CS Search and Seizure 
C8-l $70 Exclusion of Illegally Obtained Evidence (59) 
C8-2 $70 Unreasonable Search and Seizure -

Consent Searches (25) 
C8-3 $70 Seizure of Objects Inadvertently Discovered 

- Plain View Doctrine (22) 
C8-4 $50 Border Searches (28) 
C8-5 $50 Reasonable and Probable Grounds 

for Warrantless Search and Seizure (87) 
C8-8 $50 Charter of Rights, s.8 Motor Vehicles (48) 
C8-9 $70 Sufficiency of Information for 

Search Warrants (76) 
C9 Section 9 
C9-l $70 The Stopping of Motorists - Release 

& Imprisonment (81) 
C9-2 $50 Unlawful Arrest/Detention for Investigative 

Purposes (100) 
ClO Section 12 
Cl0-1 $50 Cruel and Unusual Punishment (30) 
C35 Aboriginal/Treaty Rights 
05-1 $50 Exemption from Excise Duties (13) 
05-2 $50 Hunting and Fishing (27) 

CRIMINAL LAW MEMORANDA 
Note codes as follows: 
(D) DEFENCES (E) EVIDENCE (0) OFFENCES 
(P)PROCEDURES (S)SENTENCE 

(D) DEFENCES 
01 Insanity and Automatism 
Dl-1 $50 Automatism (21) 
Dl-2 $50 Non-Insane Automatism and Intoxication (13) 
Dl-3 $70 Mental Disorder (52) 
Dl-4 $50 Epilepsy (9) 
Dl-6 $50 Fitness to Stand Trial (28) 
02-1 $70 Entrapment (28) 
03-1 $70 Self-Defence (46) 
04 Kienapple- Rule Against Multiple Convictions 
D4-l $70 Kienapple Since Hagenlocher and Prince (59) 
D4-2 $50 Breach of Probation and 

Substantive Offence (10) 
05 Abuse of Process 
D5-l $70 General Principles (76) 
D5-2 $70 Multiple Proceedings - Relaying Charges (43) 
D5-3 $50 Multiple Proceedings - Splitting Case (17) 
D5-4 $70 Multiple Proceedings - Perjury Charges -

Issue Estoppel and Abuse of Process (18) 
D5-5 $70 Concurrent Proceedings - Collection Agency 

Principle and Other Ulterior Motives (21) 
D5-6 $70 Breach of Undertaking by Crown (29) 

PRICES INCLUDE G.S.T. 

• Subscription prices on request 

06 Drunkenness 
D6-l $50 Defence of Drunkenness (37) 
D6-2 $50 List of Offences for Which 

Defence Available (19) 
07-1 $50 Prank - Defence of (10) 
08-1 $50 Defence of Necessity (35) 
09-1 $50 Defence of Duress (24) 
010-1 $70 Provocation as a Defence 

to Homicide (36) 
011-1 $50 Diminished Responsibility (17) 
012-1 $50 Accident as a Defence to Homicide (7) 
013-1 $50 Defence of Abandonment and 

Innocent Finder (9) 
014-1 $50 Officially Induced Error (17) 
015 Consent and Other 
Dl5-l $50 Non - Sexual Assault and The Defence 

of Consent (29) 
Dl5-2 $70 Sexual Offences and The Defence 

of Consent (82) 
Dl5-3 $50 Section 150.1 Defences (19) 
016-1 $50 De Minimis Non Curat Lex 

- Drug and Non-drug Cases (21) 

(E) EVIDENCE 
El Admissibility of Statements 
El-1 $70 Procedural & Preliminary Considerations (38) 
El-3 $50 Convictions Based Solely on Accused's 

El-4 
El-5 
El-6 
El-7 
El-8 
El-9 
El-10 
El-11 
El-12 
El-13 
El-14 
El-15 

Confession (7) 
$50 Statements with Respect to Other Offences (7) 
$50 Recording of Statements (23) 
$50 Voluntariness - Inducement (44) 
$70 Statements of Young Offenders (64) 
$50 Statements by a Co-Accused (17 ) 
$50 Voir Dire - Calling All Police Present (9) 
$50 Voir Dire - Cross-Examination of Accused (18) 
$50 Res Gestae Statements (11) 
$70 Charter of Rights (96) 
$50 Tainting Doctrine (20) 
$50 Voluntariness - Interrogation (17) 
$50 Statements by Impaired Accused-Alcohol 

and Drugs (14) 
El-16 $50 Admissibility by Accused of his own 

Statements (21) 
El-17 $50 Voluntariness - Oppressive Circumstances (26) 
El-18 $50 Persons in Authority (24) 
El-20 $50 Procedure Where Accused Denies 

Making Statement (6) 
El-21 $50 Statements by a Mentally 

Disabled Accused (16) 
E2- l $70 Similar Fact Evidence (57) 
E3 Accomplice Evidence 
E3-l $70 Common Law and Statutory Corroboration 

after Vetrovec (25) 
E3-4 $70 Co- Accused as Crown Witness (29) 
E4 Identification 
E4-l $50 Eye-Witness Identification - Admissibility 

E4-2 

E4-4 

E4-5 
E4-6 
E4-8 
E4-9 
E4-10 
E4-ll 

of Prior Out-Of-Court Identification (7) 
$70 Eye-Witness Identification - Sufficiency 

of Evidence (93) 
$50 Eye-Witness Identification - Similarity 

of Names (12) 
$50 Line-Ups (16) 
$50 Photographic Line-Ups (14) 
$50 Fingerprints (20) 
$50 Handwriting (11) 
$50 Voice (10) 
$50 Description by Eye-Witness 

- Hearsay and Non - Hearsay Uses (11) 
E4-12 $50 Identification - Procedure - Accused 

Seated in Body of Courtroom (6) 
E4-13 $70 Identification in Break and Enter Cases (18) 
ES Evidence in Sexual Assault Cases 
E5-l $50 Admissibility of Prior Sexual Conduct 

Before 1983 Code Amendments (22) 
E5-2 $50 Defence Use of Expert Evidence: Absence of 

Disposition - Reliability of Complainant (74) 
E5-3 $50 Admissibility of Recent Complaint 

Before 1983 Code Amendments (15) 
E5-4 $50 Admissibi lity of Complaint 

after Code Amendments - s.275 (59) 
E5-5 $70 Admissibility of Prior Sexual Conduct (98) 
E5-6 $50 Out-of-Court Statements of Child 

Complainants For Truth Of Contents (46) 
E6 Witnesses, Character and Credibility 
E6-l $70 Collateral Fact Rule (24) 
E6-2 $70 Youthful Witnesses - Competence, 

Videotapes and Screens (56) 
E6-3 $70 Unsavoury Witnesses (29) 
E6-4 $50 Examination of Witnesses Prior Criminal 

Record and Past Disreputable Conduct (39) 
E6-5 $50 Character of Victim -

Previous Acts of Violence (16) 
E6-6 $50 Prior Inconsistent Statements (39) 
E7- l $70 Doctrine of Recent Possession (25) 
ES-1 $50 Alibi (21) 
ElO Circumstantial Evidence 
El0-1 $50 Consciousness of Guilt- Flight (15) 
El2 Documents 
El2-5 $50 Documentary or Certificate Evidence: 

Reasonable Notice (28) 
El3 Photographs 
El3-l $70 Conditions for Admissibility (16) 
El3-2 $50 Videotapes and Films (12) 
El4 Polygraph Evidence 
El4-l $50 Admissibility & Investigative Use (32) 
EIS Admissibility of Evidence 
El5-l $50 Prejudice vs. Probative Value (40) 
El5-2 $50 Reading in Evidence from 

The Preliminary Inquiry (26) 
El6- l $50 The Police Informer Privilege (14) 

(0) OFFENCES 
01 Weapons 
01-1 $70 Proof in Weapon Dangerous Charges (34) 
01-2 $50 Proving an Innocent Object to be a Weapon (14) 
01-3 $50 Carrying a Concealed Weapon (14) 
01-4 $50 Possession of Prohibited Weapons - Orders (31) 
01-5 $50 Possession of Prohibited Weapon - Knife (13) 
01-6 $50 Careless Use/ Storage of Firearm 

- Tests to be Applied (34) 
01-8 $50 Pointing a Firearm: s.86.1 (9) 
01-9 $50 Proving a Gun to be a "Firearm" (17) 
02-2 $70 Conspiracy - Overview (34) 
03 Homicide 
03-1 $50 Attempt Murder (20) 
03-2 $50 Cause of Death (14) 
03-3 $50 Death Caused in Pursuance of 

Unlawful Objects (17) 
03-4 $70 First Degree Murder 

- Planning and Deliberation (35) 
03-5 $50 Murder and Manslaughter (31) 
04 Parties to an Offence 
04-1 $50 Parties - Aiding and Abetting (44) 
04-2 $50 Parties - Principal Unknown or Unconvicted (10) 
04-3 $50 Abandonment of Joint Venture (5) 
06 Attempts and Inchoate Crimes 
06-1 $50 Attempts - Definition (40) 
06-2 $50 Counselling Commission of an Offence (13) 

(Note: for Attempt Murder, 03-1) 
07-1 $70 Possession - General (32) 
08 Criminal Negligence, Dangerous and 

Careless Driving 
08-1 $70 Criminally Negligent Driving (70) 
08-2 $50 Criminal Negligence (44) 
08-3 $70 Dangerous Driving (116) 
08-4 $50 Careless Driving (32) 



08-5 $50 Driving While Disquallified (75) 
08-6 $50 Driving In Excess of Speed Limit (51) 

09-1 $50 Arson and Setting Fire (35) 
010 Sexual Offences 
010-1 $70 Indecent Acts (23) 
010-2 $70 Gross Indecency (27) 
010-3 $50 Loitering (7) 
010-4 $50 Prostitution and Soliciting (19) 
010-5 $70 Common Bawdy House (24) 
010-6 $70 Sexual Assault (45) 
010-7 $50 Living on the Avails of Prostitution (13) 
010-8 $50 Procuring and Exercising Control (24) 
010-9 $50 Sexual Interference (9) 
010-10 $50 Sexual Exploitation (20) 
010-11 $50 Invitation to Sexual Touching (11) 
010-12 $70 Indecent Assault (22) 
010-13 $70 Incest (15) 
011-1 $70 Extortion - Definition (11) 
012-1 $50 Possession of Burglar's Tools - (18) 
013-1 $50 Break and Enter; Unlawfully 

in Dwelling (52) 
014 Breathalyzer and Impaired 
014-1 $50 Impaired Driving - Evidence of Impairment (80) 
014-2 $50 Care or Control (95) 
014-3 $70 Breathalyzer Demands (60) 
014-4 $50 Breathalyzer Test: "As Soon as Practicable" (44) 
014-5 $70 Evidence to the Contrary (88) 
014-6 $50 Breathalyzer Certificate - Evidence of Blood 

- Alcohol Level (50) 
014-7 $50 Impaired Driving - Over 80 - Mens Rea (38) 
014-8 $50 Impaired Driving Causing Death 

or Bodily Harm - Causation (42) 
014-9 $50 Blood Samples and Seizures (97) 
014-10 $70 Breath Samples and Seizures (100) 
014-11 $70 Screening Demands and Evidence (88) 
014-12 $70 A.L.E.R.T. Model J3A Recall (43) 
014-13 $70 Refusals - Reasonable Excuse (64) 
015-1 $50 Fail to Remain - Code s.252 (31) 
016-1 $50 Personation (10) 
017 Theft and Possession Stolen Goods 
017-1 $50 Proof of Stolen Nature of Goods 

and Ownership (25) 
017-2 $50 Knowledge of the Stolen Nature of Goods (25) 
017-3 $50 Value of Property Stolen or Possessed (10) 
017-4 $70 Possession - Passengers in Motor Vehicles (16) 
017-5 $70 Colour of Right; Lack of Fraudulent Intent (29) 
017-6 $50 Shoplifting (24) 
017-7 $50 Distinction Between Theft and Joyriding (8) 
017-8 $50 Elements of the Offence (31) 
018 Robbery 
018-1 $50 Purse Snatching (8) 
018-3 $50 Theft: Elements of the Offence (17) 
019 Forgery and Uttering 
019-1 $50 Forgery (9) 
019-2 $50 Uttering (13) 
020-1 $70 False Pretences - N.S.F. Cheques (19) 
021 Cause Disturbance 
021-1 $50 Definition and Constituent Elements (18) 
021-2 $50 Specific Means of Causing A Disturbance (14) 
022 Mischief 
022-1 $50 Mens Rea - General Intent- Wilfully (16) 
022-2 $50 Actus Reus-Damage 

-Obstructs, Interrupts, Interferes (16) 
023 Fraud 
023-1 $70 The Nature of the Offence (62) 
023-2 $70 Welfare Fraud (40) 
023-3 $50 Counterfeiting and Credit Card Offences (23) 
023-4 $50 Secret Commissions and Bribery Offences (14) 
023-5 $50 Unemployment Insurance Offences (9) 
024-1 $50 Threats; False Messages and Harassing 

Telephone Calls (39) 
025 Assaults; Wounding 
025-1 $70 Assault Bodily Harm / Weapon (20) 
025-2 $70 Wounding and Aggravated Assault (21) 
025-3 $70 Assault Generally and Common Assault (41) 
025-4 $70 Use of Corrective Force: Parents and Children -

Teachers and Pupils (24) 
026 Probation, Recognizance, Undertaking 
026-1 $50 Breach of Undertaking or Probation 

Failing to Comply (66) 
026-2 $50 Breach of Probation - Young Offender (18) 
026-3 $50 Breach of Probation Evidence Issues (21) 
026-4 $50 Commence, Vary, Appeal, Stay (18) 
027 Kidnapping and Abduction 
027-1 $50 Abduction Offences:s. 280, s. 281, s. 282, 

s. 283 (27) 
027-2 $50 Unlawful Confinement (8) 
027-3 $50 Abduction in Contravention of Custody Order (5) 
027-4 $50 Abandon Child - Fail to Provide (21) 
029 Trespassing at Night 
029-1 $50 Definition and Constituent Elements (7) 

PRICES INCLUDE G. S.T. 

030-1 $50 Breach of Probation - Evidentiary 
Considerations (18) 

031 Drugs 
031-1 $50 Trafficking - Definition (34) 
031-2 $50 Trafficking - Defences -

Agent for the Purchaser (9) 
031-3 $70 Possession in Narcotics Cases (44) 
031-4 $70 Possession for the Purpose of Trafficking -

Circumstantial Evidence re Purpose of 
Trafficking (28) 

031-5 $70 Conspiracy - Drugs (28) 
031-6 $70 Drugs - Evidence (20) 
031-7 $50 Importing (11) 
031-8 $50 Cultivation (9) 
033 Mens Rea 
033-1 $50 Categorization of Non-Code Offences: 

Strict or Absolute Liability or Full Mens Rea (32) 
034-1 $70 Obstruct Justice - Elements of 

Offence (24) 
035-1 $70 Obstruct Police - Elements of 

Offence ( 48) 
036-1 $50 Public Mischief - Definition (15) 
037-1 $70 Obscenity (55) 
038 Provincial Offences 
038-1 $70 Failure to Stop for Police Officer H.T.A. s.216 (28) 
038-2 $50 Driving While License Under Suspension (22) 
038-3 $50 The Tresspass to Property Act (12) 
039-1 $70 Assault Police/Resist Arrest (28) 
040-1 $50 Perjury (15) 
041-1 $50 Escape from Lawful Custody (14) 
042-1 $50 Peace Bonds (Keeping the Peace) (23) 
043-1 $50 Criminal Harassment (19) 

(P) PROCEDURES 
Pl -1 $50 Change of Venue - General (31) 
P2- l $70 Guilty Pleas - Withdrawal of Pleas (46) 
P3 Preliminary Inquiry 
P3-l $50 Test for Committal for Trial (42) 
P3-4 $50 Quashing Committal forTrial (48) 
P4 Disclosure 
P4-2 $70 Right to Disclosure (136) 
P4-3 $70 Third Party Records (67) 
P4-4 $70 Remedies (39) 
PS Jurisdiction 
P5-l $70 Procedural Irregularities and Loss 

of Jurisdiction (27) 
P5-2 $70 Jurisdiction - Territory, Person, Offence (41) 
P6 Joinder and Severance 
P6-2 $50 Severance of Accused (21) 
P6-3 $50 Joinder and Severance (29) 
P7 Appeals 
P7-l $50 Grounds - Failure of Judge to Consider 

or Appreciate (75) 
P9 Res Judicata 
P9-l $50 Autrefois Acquit- Availability (24) 
Pl0-1 $50 Juries - Challenge for Cause (50) 
Pll Judicial Interim Release 
Pll-1 $50 Murder - Release Pending Trial (36) 
Pll-2 $50 Judicial Interim Release - Bail Review (35) 
Pll-3 $50 Judicial Interim Release - Bail Hearing (35) 
Pl3 Indictments and Informations 
Pl3-l $70 Sufficiency of Information (44) 
Pl3-2 $70 Variance and Amendment (36) 
Pl3-3 $50 Procedures on Informations (7) 
Pl3-4 $50 Formal Defects in Informations or 

Court Process (15) 
Pl3-5 $50 Duplicity (16) 
Pl4 Arrest 
Pl4-l $50 Arrest Without Warrant (103) 
Pl4-2 $50 Duty Not to Arrest - Code s.450(2) (25) 
Pl4-3 $70 Strip Search Incidental to Arrest (72) 
Pl4-4 $50 Intoxicated Condition in a Public Place (16) 
Pl4-5 $70 Arrest by Private Citizen (38) 
Pl4-6 $70 Entry of Premises to Arrest (37) 
PlS-1 $70 Young Offenders 

- Transfer to Ordinary Court (106) 
Pl6- l $50 Judges - Bias or Partiality (45) 
Pl7- l $70 Elections (39) 
Pl9- l $50 Mistrials, New Trials & 

Directed Verdicts (13) 
P21- l $50 Included Offences (33) 
P24- l $50 Duty to Call All Material Evidence (16) 

(S) SENTENCE 
Sl Robbery 
Sl-1 $50 Previous Offenders - Ontario (55) 
Sl-2 $70 Previous Offenders - Outside Ontario (103) 
Sl-3 $50 First Offenders - Ontario (22) 
Sl-4 $50 First Offenders - Outside Ontario (34) 
Sl-5 $70 Bank Robbery (47) 
Sl-6 $50 Conspiracy to Commit Robbery (10) 

Sl-7 $50 Attempt Robbery (17) 
S2 Theft, Fraud and False Pretences 
S2-l $70 Defrauding Government Agencies 

S2-2 
S2-3 
S2-4 
S2-5 

- Welfare Fraud and UIC (36) 
$70 Breach ofTrust (77) 
$70 Business Frauds (50) 
$70 Cheque Passing Schemes (29) 
$50 Thefts and Frauds 

S2-6 $50 
- Criminal Breach of Trust - Lawyers (14) 
Medical Frauds (4) 

S3-l $70 Dangerous Offender Applications (89) 
S4 Drugs 
("Ppt" - Possession for the Purpose of Trafficking) 
S4-l $70 Cannabis - Ppt - Ontario (18) 
S4-2 $70 Cannabis - Trafficking - Ontario (16) 
S4-3 $50 Cannabis - Simple Possession (28) 
S4-4 $50 Unlawful Cultivation - Marijuana (13) 
S4-5 $50 LSD (30) 
S4-6 $70 Heroin (57) 
S4-7 $70 Cocaine-Ontario (64) 
S4-8 $50 Phencyclidine (12) 
S4-9 $50 Cannabis - Conspiracy to Traffic (22) 
S4-10 $50 Methamphetamine (12) 
S4-ll $50 Psilocybin (7) 
S4-12 $50 Morphine (11) 
S4-13 $50 Importing (34) 
S4-14 $50 Ppt- Cannabis - Outside Ontario (54) 
S4-15 $50 Cannabis - Trafficking - Outside Ontario (43) 
S4-16 $50 Cocaine - Outside Ontario (76) 
SS Weapons 
S5-l $70 Weapon Dangerous (53) 
S5-2 $70 Use of Firearm (51) 
S5-3 $50 Possession of Prohibited 

S5-4 
S5-5 

and Restricted Weapons (28) 
$50 Pointing Firearm (9) 
$50 Careless Use, Carriage, Handling, 

Shipping or Storage of a Firearm (9) 
S5-6 $50 Carrying Concealed Weapon s.89 (5) 
S6 Break and Enter 
S6-l $50 Previous Offenders - Ontario (32) 
S6-2 $50 First Offenders - Ontario (7) 
S6-3 $70 Previous Offenders - Outside Ontario (115) 
S6-4 $50 Mitigating and Aggravating Factors (16) 
S6-5 $50 First Offenders - Outside Ontario (31) 
S7 Homicide 
S7-l $50 Manslaughter - Ontario (47) 
S7-2 $50 Manslaughter - Outside Ontario (67) 
S7-4 $50 Attempt Murder (40) 
S7-5 $70 Second Degree Murder- Parole Non-Eligibility (86) 
S8 Sexual Offences 
S8-l $50 Sexual Offences Against Children 

S8-2 

S8-3 

S8-4 

S8-5 
S8-6 
S8-7 
S8-8 
S8-9 
S8-10 
S8-ll 
S8-12 
S8-13 
S8-14 
S8-15 

- Non - Breach of Trust (84) 
$50 Sexual Offences Against Children 

- Non - Parental Breach of Trust (100) 
$50 Sexual Offences Against Children - Parents/ 

Those in Loco Parentis - Outside Ontario (114) 
$50 Sexual Offences Against Children - Parents/ 

Those in Loco Parentis - Ontario (58) 
$50 Sexual Offences - Siblings (9) 
$50 Buggery (18) 
$50 Obscene Publications, etc. (6) 
$50 Contributing to Delinquency (Repealed) (3) 
$50 Sexual Assault - Ontario (49) 
$50 Sexual Assault - Outside Ontario (90) 
$50 Living on Avails; Procuring (20) 
$50 Common Bawdy House (4) 
$50 Rape and Attempted Rape (Repealed) (43) 
$50 Indecent Assault (Female) (Repealed) (16) 
$50 Intercourse with Female 

Under 14/14-16(Repealed) (13) 
S8-16 $50 Gross Indecency and Indecent Act 

Consenting Adults (s. 157 Repealed) (4) 
S9-l $50 Arson and Setting Fire (36) 
Sl0 General Principles 
Sl0-2 $50 First Sentence of Imprisonment (32) 
Sl0-3 $50 Reformatory Instead of Penitentiary (28) 
Sl0-5 $50 Time Spent in Custody (27) 
Sl0-6 $50 Previous Convictions 

- Use of Accused's Record (25) 
Sl0-7 $50 Previous Convictions - Gap Principle (10) 
Sl0-8 $70 Disputed Facts and Unproven Offences (95) 
Sl0-9 $70 Discharge Under The Criminal Code 

Sl0-10 
Sl0-11 
Sl0-12 
Sl0-13 
Sl0-14 
Sl0-15 

and Y.O.A. (54) 
$50 Mitigating Factors - Impairment (19) 
$50 Rehabilitation (36) 
$50 Leaders and Followers (18) 
$50 Mitigating Factors - Lack of Sophistication (10) 
$50 Mitigating Factors - Guilty Plea (14) 
$50 Mitigating Factors 

- Co-operation with Authorities (13) 
Sl0-16 $50 Mitigating Factors - Employment (21) 

• 

• 

• 



• 

• 

• 

Sl0-17 $50 Mitigating Factors - Hardship to Dependants (19) 
Sl0-18 $70 Disparity and Conformity (38) 
Sl0-19 $50 Totality Principle (30) 
Sl0-20 $50 Compensation, and Restitution (46) 
Sl0-21 $50 Appeals - Sentence Served (14) 
Sl0-22 $50 Fines (22) 
Sl0-26 $50 Joint Submissions on Sentence (20) 
Sl0-27 $50 Crown Practice - Delay in Prosecution (23) 
Sl0-29 $70 Effect of Mental Disorder on Sentencing (40) 
Sl0-31 $50 Concurrent and Consecutive Sentences (58) 
Sl0-32 $50 Past Offences, No Convictions (15) 
Sl0-33 $50 Victim Impact Statement (24) 
Sll -1 $70 Wounding (26) 
Sl2 Criminal Negligence and 

Dangerous Driving 
Sl2-l $70 Criminal Negligence (49) 
Sl2-2 $70 Dangerous Driving (88) 
Sl3 Non-Sexual Assaults 
Sl3-l $50 Mitigating and Aggravating Factors (8) 
Sl3-2 $50 Offences Against Children and the Elderly (45) 
Sl3-3 $50 Domestic Assaults (91) 
Sl3-4 $50 Assault Bodily Harm 

- Assault With a Weapon - General (73) 
Sl3-5 $50 Gang Assaults - Premeditated (16) 
Sl3-6 $50 Police Assaults of Prisoners (7) 
Sl3-7 $50 Assault Police, Assaults Against Persons 

in Authority (25) 
Sl3-8 $50 Prison Assaults - Inmate Fights (4) 
Sl3-9 $50 Street Attacks (9) 
Sl3-10 $50 Assaults Arising from Sports (5) 
Sl3-ll $70 Aggravated Assault (41) 
Sl3-12 $50 Common Assault (30) 
Sl4 Theft and Possession 
Sl 4-1 $70 Theft and Possession Over - Previous 

Offenders (74) 
Sl4-2 $50 Theft and Possession Over - First 

Offenders (28) 
Sl4-3 $50 Shoplifting (24) 
Sl4-4 $50 Theft and Possession Under 

- Non - shoplifting (35) 
SlS-1 $50 Fail to Remain (26) 
Sl6 Forgery, Uttering, Personation 
Sl6-l $70 Uttering (28) 
Sl6-2 $50 Forgery (15) 
Sl6-3 $50 Personation (10) 
Sl7 Kidnapping and Forcible Confinement 
Sl7-l $50 Forcible Confinement (54) 
Sl7-2 $50 Kidnapping (19) 
Sl8 Impaired Driving 
Sl8-l $50 Impaired and Over 80 - Previous Offenders (55) 
Sl8-2 $50 Impaired Driving - Proof of Prior Convictions (44) 
518-3 $50 Impaired and Over 80 - First Offenders (33) 
518-4 $50 Impaired and Over 80 

- Curative Treatment - Discharges (31) 
Sl 8-5 $50 Impaired Driving Causing Bodily Harm 

/ Death (39) 
Sl 9-1 $50 Obstruct Justice (19) 
S20- l $50 Credit Card Offences (14) 
S21-l $50 Extortion (22) 
S22-l $50 Public Mischief (9) 
S23-l $50 Uttering Threats s.264.1 

and False Messages s.372 (37) 
S24- l $50 Mischief to Property (42) 
S25-l $50 Obstruct Police (10) 
S27 Fail to Appear/Fail to Comply 
S27-l $50 Breach of Probation (21) 
S27-2 $50 Fail to Appear (9) 
527-3 $50 Breach of Recognizance (20) 
S28- l $50 Perjury (19) 
S29- l $50 Escape Custody and Unlawfully 

at Large (27) 
S30 Young Offenders Act - Dispositions 
S30-l $50 General Principles (57) 
S30-2 $50 Robbery (22) 
S30-3 $50 Break and Enter (58) 
530-4 $50 Assault (24) 
530-5 $50 Theft and Possession (36) 
S30-6 $50 Sexual Assault (18) 
530-7 $50 Weapons Offences (12) 
S30-8 $50 Escape Custody and Unlawfully at Large (8) 
S31- l $50 Criminal Negligence - Non-

Motor Vehicle (11) 
S32- l $50 Causing a Disturbance (5) 

FAMILY LAW MEMORANDA 
(oriented to Ontario Legislation) 

(CH) CHILDREN 
CHI Paternity 
CHl-1 $70 Establishing Parentage (59) 
CHl-2 $50 Re-Opening Paternity (17) 

PRICES INCLUDE G.S.T. 

CH2 Custody 
CH2-l $50 Tender Years Doctrine (19) 
CH2-2 $50 Joint Custody (39) 
CH2-3 $70 Best Interests of Child, s.24(2) C.L.R.A. (78) 
CH2-4 $50 Removal of Child from the Jurisdiction (5) 
CH2-5 $50 Variation of Custody Orders (70) 
CH2-6 $50 Custody/ Access Assessments (27) 
CH2-7 $50 Custody - Jurisdiction (41) 
CH2-8 $50 Best Interests of Child - Disputes Between 

Parents and Non-Parents (50) 
CH2-9 $50 Best Interests of Child -Conduct of Parents (48) 
CH3 Access 
CH3-l $50 Access - General Principles (68) 
CH3-2 $50 Access - Enforcement 

- Contempt Proceedings (28) 
CH3-3 $50 Access/Custody - Standing to Apply - Meaning 

of "Any Other Person" s.21, C.L.R.A. (24) 
CH3-4 $50 Transportation Cost and the Exercise of 

Access (19) 
CH3-5 $50 Grandparents' Right to Access (20) 
CH3-6 $50 Conduct of Parents (28) 
CH4 Adoption 
CH4-l $50 Dispensing With Consent of Natural Parent (37) 
CH4-2 $50 Post Adoption - Access By Natural Parent (26) 
CHS Children in Need of Protection - C.F.S.A. 
CH5-l $70 Crown Wardship Orders - When Made (75) 
CH5-2 $50 Crown Wardship and Parental Access (41) 
CH5-3 $50 Crown Wardship vs. Opportunity to Parent (32) 
CH5-4 $50 Termination of Crown Wardship (23) 
CH5-5 $50 Supervisory Orders - When Made (33) 
CH5-6 $50 Child Abuse Register - Expunction Hearing (24) 
CH5-7 $50 Costs Against Children's Aid Society or Official 

Guardian (18) 
CH5-8 $50 Orders for Temporary Care and 

Custody- Test (20) 

(DIV) DIVORCE 
DIVl-1 $70 Cruelty - Mental or Physical (30) 

(DP) PROPERTY 
DP3 Trusts 
DP3-l $50 Resulting and Constructive Trusts (61) 
DP4 Net Family Property 
DP4-l $50 Unequal Division - Unconscionable (43) 
DP4-2 $50 "Separated" - "Separate and Apart" (23) 
DP20 Net Family Property 
DP20-l $50 Valuation of a Business Interest (17) 

(MH) MATRIMONIAL HOME 
MHl-1 $50 Exclusive Possession (33) 
MHl-2 $50 Occupation Rent (24) 

(PRO) PROCEDURE 
PRO Costs 

PROl-1 $50 Effect of Offers to Settle (21) 
PROl-2 $50 Custody/ Access Proceedings (26) 
PR02-l $50 Extension of Limitation Periods Under the 

Family Law Act (15) 
PR02-2 $50 Financial Statements - Duty to Disclose (15) 
PR03 Practice and Procedure - venue 
PR03-l $50 Naming Place of Hearing and Change of 

Venue (23) 
PR020 Procedure 
PR020-l $50 Contempt - Rule 60.11 (1) (19) 

(RE) RESTRAINING ORDERS 
REl-1 $50 Non-Harassment Orders - Family Law Act, 

s.46 (9) 
RE2-l $50 Preservation Orders - Family Law Act, s.12 (15) 

(SA) SEPARATION AGREEMENTS 
SAl Setting Aside Separation Agreements 
SAl-1 $70 Common Law Grounds of Invalidity (59) 
SAl-2 $70 Overriding Waivers/ Provisions for Spousal 

Support in Divorce Proceedings (44) 
SAl-3 $70 Effect of Reconciliation (13) 
SAl-4 $50 Effect of Separation Agreements in 

Applications For Child Support (43) 
SAl-5 $50 Interpretation of Separation Agreements 

Release Clauses (20) 

(SD) SUPPORT (DIVORCE) 
SDI Spousal Support 
SDl-1 $70 Variation of Permanent Orders (70) 
SDl-2 $50 Spouses' New Partners 

SDl-3 
SDl-4 
SDl-5 
SDl-6 
SDl-7 

- Consideration of Their Income or Assets (26) 
$50 Arrears - Reduction or Rescission (59) 
$50 Effect of Delay - Initial Application (19) 
$50 Effect of Cohabitation ( 49) 
$50 Nominal or "In Case" Awards (8) 
$50 Retirees - Mandatory and Early (22) 

SDl-8 $50 Interim and Interim Interim Application (64) 
SDl-10 $50 Limited Term Orders (29) 
SDl-11 $50 Lump Sum Orders (40) 
SD2 Child Support 
SD2-l $50 Meaning of "In Loco Parentis" (29) 
SD2-2 $50 Children over 16 Attending University (33) 
SD2-3 $50 Effect of Delay - Initial Application (13) 
SD2-4 $50 Lump Sum Child Support Orders (24) 
SEl Support Enforcement 
SEl-1 $50 Garnishment (39) 
SEl-2 $50 Default Hearing (31) 
SEl-3 $50 Staying Enforcement (15) 

(SU) SUPPORT (PROVINCIAL) 
SUI Child Support 
SUl-1 $50 Parental Obligation 

- "Withdrawn From Parental Control" (27) 
SUl-2 $50 "Demonstrated Settled Intention to Treat" (31) 
SUl-3 $50 Relationship Between Child Support 

and Access (16) 
SUl-4 $50 Child Support - Assessment of Quantum 

- General Principles (57) 
SUl-5 $50 Apportionment Between Multiple Parents (20) 
SU2 Spousal Support 
SU2-l $50 Extended Definition of "Spouse" - "Cohabited 

Continuously for a Period of Not Less 
Than 5 Years" (27) 

SU2-2 $50 Duty to be Self-Supporting (29) 
SU2-3 $50 Marriage of Short Duration - Quantum 

- Two Years or Less (18) 
SU2-4 $50 Conduct Decreasing or Increasing 

Quantum - s.33(10) F.L.A. (13) 
SU2-5 $50 Ab il ity to Pay - Voluntary Reduction of 

Income (49) 
SU2-6 $50 Entitlement - Need (47) 
SU2-7 $50 Social Assistance (19) 
SU3 Support Orders 
SU3-l $50 Secured Orders: Transfer of Property (36) 
SU3-2 $50 Retroactive Orders (25) 

CIVIL LAW MEMORANDA 
(All-Canada orientation unless specified otherwise.) 

(BAN) BANKRUPTCY 
BANI Discharges 
BANl-1 $50 Judgment Debtor Avoiding Judgment Against 

Him (11) 

(CON) CONTRACTS 
CONl Relief and Remedies 
CONl-1 $50 Non Est Factum (35) 
DEBI Debtor and Creditor 
DEBl-1 $50 Notice of Requirements (19) 

(DAM) DAMAGES 
DAMI Section 61, Family Law Act 
DAMl-1 $50 Dependants' Damages - Quantum (54) 
DAMl-2 $70 Dependants' Damages 

- Entitlement and Procedure (61) 
DAM2 Intentional Torts 
DAM2-l $50 Damages for Assault and Sexual Assault (74) 
DAM2-2 $50 Damages for False Imprisonment (19) 
DAM4 Personal Injuries 
DAM4-l $50 Loss of Organs: Spleen, Pancreas, 

Gall Bladder and Kidney (24) 
DAM4-2 $50 Minor Head Injuries - Concussions 

- Headaches - Case Digests (19) 
DAM4-3 $50 Lower Back Injuries - Sprains, Contusions 

and Bruises - Case Digests (61) 
DAM4-4 $50 Knees - Case Digests (76) 
DAM4-5 $50 Ankles - Case Digests (44) 
DAM4-6 $50 Dental Injuries - Teeth (24) 
DAM4-7 $50 Facial Numbness - Paresthesia (15) 
DAM4-8 $50 Temporomandibular Joint Syndrome -''TMJ" (19) 
DAM4-9 $50 Nose Injuries (16) 
DAM4-10 $50 Eye Injuries (20) 
DAM4-ll $50 Burns (19) 
DAM4-12 $50 Facial Scarring - Children (14) 
DAM4-13 $50 Post Traumatic Stress Disorder (50) 
DAM4-14 $50 Rib Injuries (11) 
DAM4-15 $50 Dog Bites (14) 

(EMP) EMPLOYMENT 
EMPl Wrongful Dismissal - Damages 
EMPl-1 $70 Reasonable Notice - Managers (71) 
EMPl-2 $50 Reasonable Notice - Salespersons (41) 
EMPl-3 $50 Reasonable Notice - Professionals (43) 
EMPl-4 $50 Reasonable Notice - Foremen/ Forewomen (29) 
EMPl-5 $50 Reasonable Notice - Senior Executives (43) 
EMPl-6 $50 Reasonable Notice 

- Miscellaneous Employee Categories (64) 



EMPl-7 $50 Mental Distress (62) OCC2 Swimming and Diving Accidents 
EMPl-8 $50 Punitive Damages (LAN) LANDLORD AND TENANT OCC2-l $50 Swimming and Diving Accidents; 

- Damages for Loss of Reputation (53) LANl-1 $50 Early Termination of Residentia l Tenancies: Accidents on Pool Premises (18) 
EMPl-9 $50 Fringe Benefits - Medical and Dental (18) Illegal Acts on Premises (15) OCC3 Slip and Fall 
EMPl-10 $50 Calculation - Salespersons' Commission (35) OCC3-l $50 Uneven and Other Deceptive (Non-slippery) 
EMPl-11 $50 Reasonable Notice - Probationary (LIM) LIMITATIONS Surfaces; Obstructions (54) 

Employees (36) LIMl-1 $70 Public Authorities Protection Act, OCC3-2 $50 Ice and Snow - Parking Lots and Means of 
EMPl-12 $50 Mitigation (71) s.11 (44) Access (Exterior), Privately Controlled (39) • EMPl-13 $50 Loss of Benefits - Car (19) LIM2-l $50 Medical Malpractice - Doctors and OCC4 Recreation and Sport Premises 
EMP2 Dismissal of Employee - Just Cause Hospitals (14) OCC4-l $50 Duty re Facilities and Activities (52) 
EMP2-l $50 Illness of Employee (30) 
EMP2-2 $50 Dishonesty (39) (NEG) NEGLIGENCE (REA) REAL PROPERTY 
EMP2-3 $50 Personality Conflicts (52) NEGl Defences REAl-1 $50 Certificate of Pending Litigation (19) 
EMP2-4 $50 Dishonesty - Examples of Misconduct (62) NEGl-1 $70 Valenti Non Fit Injuria and Contributory 
EMP2-5 $50 Insolence, Insubordination Negligence - Willing Passengers (31) (SAL) SALE OF GOODS - DEFECTIVE VEHICLES 

and Wilful Disobedience (50) NEGl-2 $50 Contributory Negligence - Child Pedestrians (18) SALl-1 $50 Breach of Warranties or Conditions; 
EMP2-6 $50 Lateness and Absenteeism (30) NEG2 Duty and Standard of Care Professionals Fundamental Breach; 
EMP2-7 $50 Disloyalty and Conflict of Interest (29) NEG2-5 $50 Lawyers - Legal and Investment Advice Illegal Business Practices (25) 
EMP2-8 $50 Alcohol and Drugs, Sexual Misconduct, - Performance of Clients' Instructions (42) 

Assault, Miscellaneous (26) NEG2-6 $50 Lawyers - Real Estate Transactions (42) (TOR) INTENTIONAL TORTS 
EMP2-9 $50 Incompetence - Managers (26) NEG2-7 $50 Lawyers - Limitation Periods, (Damages Not Included) 
EMP2-10 $50 Incompetence - Salespersons and Conduct of Action, Settlements (25) TORI Assault, False Arrest and Imprisonment 

Sales Managers (25) NEG2-15 $50 Lawyers - Existence of Solicitor/Client TORl-2 $50 False Arrest, Assault, False Imprisonment 
EMP2-ll $50 Incompetence - Professionals (13) Relationship and Duties to Third Parties (21) - No Police or Security Guards (13) 
EMP2-12 $50 Incompetence - Senior Executives NEG2-16 $50 Medical Malpractice - Patient's Consent TORl-3 $50 Assault - No Police or Security Guards (63) 

and Directors (13) to Treatment (45) TORl-4 $50 Excessive Force in Making Arrest (23) 
EMP2-13 $50 Incompetence - Forepersons, Superintendents NEG2-17 $50 Duty to Intoxicated Person (22) TORl-5 $50 Sexual Assault (37) 

and Supervisors (12) NEG2-18 $50 Medical Malpractice - Specific Procedures TOR2-l$70 Malicious Prosecution 
EMP2-l 4 $50 Incompetence - Miscellaneous - Employees (20) - Tubal Ligation/Abortions /Wrongful Births (18) -Elements and Defences (50) 
EMP3 Wrongful Dismissal - Status and Notice Parent and School Authorities TOR3-l$50 Nervous Shock - Negligent and 
EMP3-2 $50 Part-time and Casual Employees (13) NEG2-l $50 School Authorities' Duty to Supervise (25) Intentional Infliction (24) 
EMP4 Wrongful Dismissal - Constructive Dismissal NEG2-2 $50 Child Pedestrians - Parents' Duty to TOR4-l$50 Assault - Bars, Restaurants, Night 
EMP4-l $50 Geographical Transfer of Employee (23) Supervise Children (11) Clubs 
EMP4-2 $50 Reduced Earnings: Fixed Salary (26) NEG2-4 $50 Parents' Duty to Supervise Children -Liability of Owner for Assaults by 
EMP4-3 $50 Reduced Earnings: Commission, Bonus, Car (36) - Non Pedestrian Cases (27) Employees and Patrons (28) 
EMP4-4 $50 Change in Duties/Job Description (30) Motor Vehicles - Pedestrians and Cyclists 
EMP4-5 $70 Demotions: Management Employees (38) NEG2-8 $50 Pedestrians - Crossing Outside (REF) REFUGEES 
EMP4-6 $50 Demotions: Non Management Employees Designated Place (48) REF2-l $70 Errors of Law or Fact (94) 

- intro & cases (24) NEG2-10 $50 Pedestrians - Walking, Standing or Creating REF3-l $70 Natural Justice Issues (77) 
EMP4-7 $50 Work Hours and Illness (21) Obstruction in or Beside Roadway (25) REF4-l $50 Change of Circumstances (25) 
EMP4-8 $50 Changes in Reporting Arrangements; NEG2-ll $50 Pedestrians - Intoxicated (26) REF6-l $50 Gender - Related Persecution (45) 

loss of office (31) NEG2-12 $50 Pedestrians - Crossing at or near Intersection REF7-l $70 Nationality and Statelessness (36) 
EMP4-9 $50 Miscellaneous cases (31) or Cross walk (44) REF8-l $50 Exclusion Clause - Article 1 (E) (10) 
EMP4-10 $50 Defence - Condonation by employee (12) NEG2-13 $50 Pedestrians - Miscellaneous Cases (58) REF9-l $50 Exclusion Clause - Article l(F) (36) 
EMP5 Contract of Employment NEG2-14 $50 Pedestrians - Places other than Highways REFl0-1 $50 Grounds of Persecution - Religion (9) 
EMP5-l $50 -Termination Provisions and Involving Police Officers or Disabled REFll-1 $50 Grounds of Persecution - Political Opinion (11) 

- Enforceability and Interpretation - (49) Persons (29) 
NEG2-2 $50 Child Pedestrians IP-C and H.R. INFORMATION PACKAGES 

(INS) INSURANCE - Parents' Duty to Supervise Children (11) 1 $45 Bangladesh 16 $20 Ghana 
INSl-1 $50 Agents and Brokers - Negligence NEG2-3 $50 Child Cyclists - Drivers' Duty and Standard 2 $60 China 17 $45 Guatemala 

re Clients (51) of Care; Contributory Negligence; 3 $30 Croatia 18 $30 Lebanon 
INS2 Contract of Insurance Parental Supervision (23) 4 $80 India 19 $45 Nigeria 
INS2-l $50 "Insured" - Wrongful Act of Co-Insured (22) NEG2-9 $50 Adult Cyclists (26) 5 $45 Iran 20 $45 Peru 
INS3 Auto Insurance NEG3 Vicarious Liability 6 $80 Israel 21 $45 Romania 
INS3-l $50 Exclusions - Insured Driving NEG3-l $50 Vehicle Owners' Liability 7 $20 Moldova 22 $30 Ukraine 

While Intoxicated (26) - Express or Implied Consent (41) 8 $60 Pakistan 23 $30 Venezuela 
INS3-2 $50 Use or Operation of Automobile (19) NEG3-2 $50 Who is the Owner of a Motor Vehicle (10) 9 $60 Russia 24 $30 Zaire 
INS3-3 $50 Statutory Conditions - Permitting Use by NEG4 Liability of Municipalities 10 $45 Somalia 25 $30 Afghanistan 

Another While Intoxicated or Unlicensed or NEG4-l $50 Ice and Snow on Sidewalks (22) 11 $30 Sri Lanka 26 $45 Haiti 
Unqualified (14) NEG4-2 $50 Disrepair of Sidewalks (27) 12 $30 Yugoslavia 27 $45 Sudan 

INS3-4 $50 Disability Benefits NEG5-l $50 Dog Owner's Liability (7) 13 $30 Algeria 28 $30 Chile 
- Meaning of Totally Disabled (36) 14 $45 Bosnia-Herzegovina 29 $30 Kazakhstan 

INS3-5 $50 No-Fault Automobile Insurance: (OCC) OCCUPIERS' LIABILITY 15 $45 El Salvador 30 $30 Mexico 
Scope and Operation of s. 266 OCCl General Principles 
of the Insurance Act (22) OCCl-1 $50 General Principles (85) IP-XX $15 UPDATES only- April 1996 

Memos for Ontario legal aid cases are free, but you must include a sufficient summary of the facts, the client's name and the certificate number. 

ORDER FORM 
Prepayment requested, or use 

Visa or Mastercard 

Cardholder's Name (Please Print) 

Card Number 

Expiry Date 

Cardholder's Signature 

Telephone Number 

D Cheque 
D Money Order 

D Mastercard 
D Visa 

CODE PRICE 

TOTAL 

No billing • Telephone orders accepted for Visa, Mastercard and pick-up only • Make cheque payable to The Research Facility 

The Research Facility Suite 404, 375 University Avenue 

Toronto, Ontario, Canada MSG 2Gl 

Telephone: (416) 979-1321 Facsimi­

ONTARIO LEGAL AID PLAN le: (416) 979-8669 

Adele Worland 
Director of Research 

This is your shipping label, please 
fill out clearly. 
To: 

Name 

Suite, Street • 
----'--------

City, Postal Code 
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Don't know much about history? 
e Answer the questions, win the book! 

• 

Ten winners will receive a prize of one personally autographed copy of Christopher Moore's 
book, The Law Society of Upper Canada and Ontario's Lawyers, 1797-1997, published 
in February 1997 by the University of Toronto Press. 

Answers must be received no later than March 31 , 1997. The draw will take place 
on April 7, 1997. Winners will be notified by telephone. The correct answers will 
be published in the next issue of the Gazette . 

The material for the contest questions was derived from The Law Society of Upper 
Canada and Ontario 's Lawyers, 1797-1997, by Christopher Moore. If you can't wait 
to read all the other fascinating details about lawyers and the Law Society, purchase 
your copy from Law'NMore, the Law Society shop at Osgoode Hall, tel. 416-947-3300,ext.2133. 
Photocopies of this page accepted and encouraged. 

Contest Questions 

Circle your choice to each question, and send to the 
address below with your name, phone number and 
address 

1) How did the first Treasurer of the Law Society die? 
a) malaria b) hit by a falling tree 
c) shot in a duel d) drowned 

2) Who was described as "an easy, rich, 
indolent bachelor"? 

a) William Osgoode 
c) the Prince of Wales 

b) Robert Baldwin 
d) all of the above 

3) How old was John Beverley Robinson when he was 
appointed acting Attorney General in 1812? 

a) 65 b) 43 
c) 34 d) 21 

4) What disaster decimated the legal profession 
in 1804? 

a) a tornado b) food poisoning 
c) the sinking of a ship d) the Spanish flu 

Law Society Bicentennial Book Contest 
You may enter the contest by mail or fax; send entries to 
Susan Lewthwaite, Archives, Law Society of Upper Canada, 
Osgoode Hall, 130 Queen Street West, Toronto M5H 2N6; 
fax 416-947-3991. 

Name:--------------------

Phone number: ________________ _ 

Address: __________________ _ 

5) Which subject was not on the entrance examination 
for aspiring students at law in 1830? 

a) Latin and English b) history 
composition 

c) elements of Euclid d) law 

6) When was the following complaint heard in Osgoode 
Hall:" ... the tea and coffee also are usually of a 
decidedly inferior quality"? 

a) 1965 
c) 1901 

b) 1834 
d) 1867 

7) When did the Law Society get its first photocopier? 
aj 1947 b) 1978 
c) 1965 d) 1971 

8) How many lawyers did the largest firm in Canada 
have in 1950? 

a) 350 
c) 128 

b) 400 
d) 24 

Contest Rules: Ten prizes, each consisting of one autographed copy of the 
book, will be drawn at random from entries which contain all eight correct 
an wers. If exactly ten entries contain all eight correct answers, those ten 
entrants will win the prizes. Iffewer than ten entries contain all eight cor­
rect answers, those which contain all correct answers will win prizes ; the 
remaining number of prizes will be drawn at random from entries which 
contain seven correct answers. If fewer than ten entries contain seven or 
eight correct answers, the remaining prizes will be drawn at random from 
entries which contain six correct answers. Christopher Moore, persons 
involved in the production of the book, and employees of The Law Society 
of Upper Canada and The University of Toronto Press are not eligible to 
win prizes. One entry per person. 
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Some Upcoming CLE Programs 

Practice, Procedure and Advocacy in the Divisional Court - February 27, 1997 

Specialty Sales: A Step-by-Step Approach - March 4, 1997 

No Pain, No G;ain: Solicitor and Client Assessments - March 5, 1997 

The Law Firm Behind the Website: A Planning and Strategy Seminar - March 6, 1997 

Property Tax Assessments: New Structure, New Challenges -April 3, 1997 

Dispute Resolution at the Ontario Insurance Commission: Best Practices -April 4, 1997 

Back to the Bar Ads (refresher courses for practitioners based on the Bar Admissions Course and materials) 

Civil Litigation: 
Real Estate: 
Family Law: 
Corporate Law: 
Estate Planning 
Criminal Procedure: 

Lecture - April 7, 1997 
Lecture -April 8, 1997 
Lecture - April 9, 1997 
Lecture - April 10, 1997 
Lecture - April 11 , 1997 
Lecture -April 12, 1997 

Questions of Judgment in PPSA - April 30, 1997 

Skills - April 14, 1997 
Skills - April 15 , 1997 
Skills- April 16, 1997 
Skills - April 17 , 1997 
Skills-April 18, 1997 
Skills - April 19, 1997 

For further information, please contact the CLE department at 416-947-3380 or toll free 1-800-668-7380 , ext 3380. 

CLE bursary cuts the cost: lawyers with annual gross income below $35,000 can attend most Law Society 

CLE programs for 50 % off the regular price; for more information please call (416) 947 -3373 or fax 
(416) 947 - 3991. Application information is held in strict confidence. 
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