LLLLLLLLLLLLLLL

Barreau
The Law Society of | du Haut-Canada

Upper Canada

Implementing the
Law Society’s
Competence Mandate

A CONSULTATION DOCUMENT

Survey Attached: Please Respond by June 15,2000

Approved by Convocation: March 30,2000




IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

2,

B

9 o
P
RA
ilgsTr Table of Contents
A CONTINUING COMMITMENT TO COMPETENCE:
A CALL TO THE PROFESSION.....ccoiiiiiiiiiiiiiee et 4.
Why You Should Read@his Document............cccvevvvvvvveeveeeveeeeeeeeeeeeeene A,
WhatThisS MeaNSTO YOU.......ccccvviiiiiiiiiiiiiiiee e 4.
The Law Societys Competence Mandate.............cccceeeeeiiiiiiiiiieee e 6....
Purpose of this Consultation DOCUMENL............c.uuviiiiiiiiiiiiiieeeee e 7.
Evolution of the Law Societg'Competence Mandate..............cccceeeeeeenne 1.
Expanded Competence Mandate...........cccuuvveiieeiiiiiiiiiiieee e 8.....
a) The First Foundation@Spect..........ccccccvvvviiiiii a....
b) The Second FoundationBEPECt...........cccuvviiiiieeiiiiiieee e Q...
MOVING FOTWAI.....cccoiiiiiiiiiiie e 10......
Quality Assurance and Quality IMProvement..........cccooevvvveeeeeeeneniinnnn. 12.
CommonApproaches to Qualitsssurance and Quality Improvement......13
Competence GUIAEIINES .........ouiiiiiiiiee e 15.....
a) Acceptable Performance Guidelines..........ccvvvevivvvvevveeeeeeeeeennnen, 15.
b) Best Practices GuideliNesS............cccviviiiiiiiiiiiiiiiee e 16...
Possible Competence MOdEIS............oooviiiiiiiiiii e 17....
Model One: Formulation of a Continuum of Professional Developmentl?
NOtEWOIthY FEALUIES.......ccoiiiiiiiiiiiiie e 19....
Issues to bAdAressed...........cccceviiiiiiiiiiiiie e 20...
Model Two: Random / Focused Practice ReVIEW............ccvveevveeeerninnne. 20.
a) Focused Practice ReVIEW............ccooeeeiiiii i 20...
b) Random PractiCe REVIEM............ocuuviiiiiieeiiiiiiiieee e 21...
Noteworthy FEatures...........oooovieiiiii e 22....
Issues to bAAressed. ... 23...




A CONSULTATION DOCUMENT

Barreau
Model Three: Limited LICENSING........cccuvieiiiiiee e 23... The Law Society of | du Haut-Canada
. o . Upper Canada
a) General Requirement of Limited Licences..............cccceeeeveieeennnn, 24
b) Time or Situation Limitations on Licences..............ccccccccceeee. 24
NOtEWOIthY FEATUIES.......ccviiiiiiiiiiiiie e 25....
Issues to bAAresSsed. ..........cccceeeiviiiiiiiiiiee e 26....
Model Four: Broadly-Based Specialist Certification..............cccccceeevnnnne 26
NOtEWOIThY FEAIUIES ... .eviiiiiiiiiiiieieeieeeeeeeeee e 27....
[T oI o] : Yo [0 | £ o 1T =T o PP 28....
ONGOINGWOTK ...t e s 28....}.
Description Of BOOK ORPPENdICES........coiviviiiiiieeei e 29...
Appendix 1:
Summary of Previous Law Society Competence-ReMfexk .............. 29
Appendix 2: Issues Related to Self-Regulatian..............cccccceeeeeen. 29
Appendix 3: Commoipproaches to Qualitkssurance...................... 29
Appendix 4:
Summary of QualityAssurance / Improvement Measures Used by
a Sampling of Other Professions and Other Legal Jurisdictians......29

Appendix 5:
Excerpt from the 1997 Report of the MCLE Subcommittee
Post-call Learning for LAWYEIS.........coooiiviiiiieieeeiiiiiiieeeee e 29...

Appendix 6: Common Features of Random Practice Review Progras
L T [T ] (=P 30....}..

GLOSSARY OF QUALITY ASSURANCE/IMPROVEMENT
APPROACHES. ..ot 31...|.

CONSULTATION SURVEY QUESTIONS. ... 33.




IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

2,

B

o

] o :

A Continuing Commitment to Competence:
A CALLTO THE PROFESSION

B
6L

¢

(<]
*
DA
le

Why You Should ReadThis Document

The Law Society is embarking on an initiative to enhance the legal profassion’
long-standing commitment to quality and competence. Over the past 25 years,
the profession and the environment in which lawyers work have gowker

many change#s change continues to occand the environment becomes

more complex, new strategies are needed to ensure that the legal profession
thrives in the 23 century Our legal profession is not alone in facing the
challenges of change. Other professions have been moving to ensure that their
commitment to quality keeps pace with a dynamic environriéetLaw

Societys own legislative mandate to address competence issues has recently
been expandedhe Law Society is committed to developing strategies that
further its mandate to govern in the public interest and support lawyers’
commitment to competence and quality

The Law Societys initiative is about building upon the commitment you

make to professional competence and ensuring you have the necessary tools
to maintain and enhance your competence, in the public interest, your interest,
and the interest of the profession overad.you read this document, you

will see that the Law Society is exploring a number of possible models for
implementing its competence mandatkis document is the first step in
identifying for the profession the issues and the models under discussion.

It is your first opportunity to have input into the process, at its earliest stage.

What This MeansTo You

The legal profession plays a fundamental role in society in ensuring that the
values reflected in our legal system are preserved. Everyhaaygands of
lawyers in the province of Ontario advance that fundamental role in numerous
ways, both in service to individual, corporate, or government clients and in
non-practice environments. It is a demanding, crucial role, with constitutional
implications, that places the legal profession in the forefront of public scrutiny
and challenges its members to meet the highest standards of competence in
everything they doThe profession takes this critical role seriously and over the
years lawyers and the Law Society have recognized the need to adapt their
skills and approaches to reflect a changing saciety
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Competence and quality are, and must continue to be, core requirements o
legal professionThey are central to self-regulation and the independence of
the bar For the public and government to continue to entrust control over th
profession to lawyers themselves, there must be demonstrable and continu
evidence of the commitment to competent, quality service.

The Law Societys decision to move forward with the development of a
comprehensive competence model arises from the following considerationg:

Developing a competence model will ensure that the professaisting,
strong commitment to quality is visible, relevant, and directed towards a fut
in which lawyers will continue to lead.

Although initial pre-call education provides the foundation for a legal
careerit is unrealistic to expect it to prepare lawyers for all their future
functions and work;

The legal profession already recognizes the importance of a commitme
careeflong learning and professional development in the interest of qua

In a competitive, changing environment the legal profession must contir
to find ways to serve the publicfettively to ensure its continued relevang
and leadership in the delivery of legal services;

Tools and mechanisms designed to foster quality service have been ad
with success in business and professional environnidrdse have benefited
both the users of the services and those who provide them. Such tools
mechanisms have the dual goal of supporting the vast majority of servig
providers in enhancing their competence and providing remedial assist3
to those demonstrating competence-related deficiencies;

To offer “cutting-edge” service in a highly competitive environment,

lawyers must have those tools and mechanisms readily available to the
The relevance of lawyers to those who use their services depends upor
ability to offer the highest quality of service; and

The Law Societys role in competence is an active one designed to beneg
the public in whose interests it regulatEse Law Society will provide
those tools and mechanisms that support lawyers in tlieitsetfo provide
guality service, and will ensure compliance.
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The Law Society strongly
urges you to consider
the matters raised in this
consultation document
and to participate in this
consultation process.
The Law Society wishes
to ensure that potential
competence models,

and Convocation’s
ultimate debate and
decision-making on
competence issues, are
informed by and
responsive to a broad
range of views.

IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

|.  The Law Society’s Competence Mandate

Law SocietyAct (the“Act” ) amendments, proclaimed in February 1999,
introduced a number of important changes and additions to the Law Society’
regulatory authority

Significant among these changes is the expansion of the Law Soeigtiyority

and obligation to regulate competence, both in the public interest and that of the
profession at lae.The Actnow provides that, under specified circumstances,

the Law Society may require members to participate in a review of their
practices and may initiate a competence proceeding in respect of a member

In recent years, the Law Society also determined to adopt an active, preventive
approach to member competence designed to support members infohisir ef
to provide quality service and legal work.

The Law Society must now implement its expanded competence maridate.
mandate complements, but does noeplace, the primary responsibility of
lawyers to maintain and enhance theiown competence thoughout their
careers.That responsibility has always been, and continues to be, one of the
hallmarks of a self-regulating profession. Legal education in substantive and
procedural lawskills, values, and judgment, and in professional responsibility
and ethics is intended to provide members of the profession with the necessary
foundation for caredibng learning and experiential growth.

Implementing its competence mandate will provide the Law Society with,

» the scope for supporting and assisting members in their commitment to
maintaining and enhancing their own competence; and

» the tools necessary to address instances in which a miemberpetence to
provide quality services to the public is in issue.

The importance of the Law Societystatutory mandate concerning competence
and its commitment to an active approach cannot be overstatdischage its
responsibilities to the public and the profession the Law Society must introduce
systemic measures for fostering, measuring, and monitoring competence and
the quality of legal services.

It is of fundamental importance to the future of the legal profession in Ontario
that the competence model adopted by the Law Society in thespiury be
comprehensive, integrated with the Law Socgbther regulatory responsibili
ties and programs, and informed by the professiant the publis’ advice.
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Il.  Purpose of this Consultation Document

This document is the first step in the Law Socigetonsultation process
concerning its competence-related responsibilities. It is being distributed to
members to assist them in participating in the consultation précsmk of
Appendices, which provides additional detail on some of the matters discus
in this consultation document, together with the consultation document, is b
provided to legal @yanizations and professional and public groups, and will |
available on the Law Socies/veb site, in all county libraries, the Great
Library, and upon request.

The Law Society will also conduct a variety of direct consultations and focu
group meetings in various locations throughout the province during the fall
2000.Times and locations for those consultations will be provided in the

Ontario Repats, theOntario LawyersGazetteand on the Law Societ/iveb site.

I1l.  Evolution of the
Law Society’s Competence Mandate

The Law Societys responsibility to govern the legal profession in the public

interest includes upholding and advancing the base principles that justify sq
regulation.The methods used to discharthis responsibility have evolved ove
the decades to reflect the changing societal context in which the profession e

Traditional measures directed at promoting competence have included pre-
legal education, the bar admission course, continuing legal education, and
library system. Historicallythe Law Society has addressed menimmpetence
through discipline proceedings initiated when a mershaeficiencies guably
constituted professional misconduthe suficiency and value of this approach
began to be questioned in the 1980s. By that time, discipline proceedings h
begun to be perceived as too blunt an instrument to deal with lawyer incompet
particularly because,

« harm or potential harm to the public may exist before the regulator is eV
involved; and

» the range of measures then available to address incompetence only
incidentally included remedial approaches.

Barreau
The Law Society of | du Haut-Canada
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The Law Society urges
the profession to take this
opportunity to engage

in a full discussion on the
issue of implementing the
Law Society’s competence
mandate and to provide
input to the Law Society
on possible competence
models.
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Definition of the
Competent Lawyer

A competent lawyer has and applies

relevant skills, attributes, and values in

a manner appropriate to each matter

undertaken on behalf of a client.

These include:

i. knowing general legal principles and
procedures, and the substantive law
and procedure for the areas of law in
which the lawyer practices;

ii. investigating facts, identifying issues,
ascertaining client objectives,
considering possible options, and
developing and advising the client
as to appropriate course(s) of action;

iii. implementing the chosen course of
action through the application of
appropriate skills including:

(a) legal research,

(b) analysis,

(c) application of the law to the
relevant facts,

(d) writing, and drafting,

(e) negotiation,

() alternative dispute resolution,

(9) advocacy, and

(h) problem solving ability

as each matter requires;

iv. communicating in a timely and effective
manner at all stages of the matter;

v. performing all functions conscientiously,
diligently, and in a timely and cost
effective manner;

vi. applying intellectual capacity, judgment,
and deliberation to all functions;

Vil,
Rules of Professional Conduct;
viil. recognizing limitations in one’s ability
to handle a matter, or some aspect
of it, and taking steps accordingly to
ensure the client is appropriately
served,;
iX. managing one's practice effectively;
X. pursuing appropriate professional
development to maintain and enhance
legal knowledge and skills; and
adapting to changing professional
requirements, standards, techniques,
and practices.

XI.

complying in letter and in spirit with the

IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

In the last fifteen years the Law Society has undertaken a number of initiatives
and programs reflective of a growing belief thative preventive andremedi

al tools are necessary components of &ctf/e approach to competence.

These include,

* apractice advisory service to answer telephone inquiries on practice-related
and ethical matters (1980);

* avoluntary practice review program to provide assistance to members with
practice deficiencies (1988);

» aspecialist certification program to accredit as specialists those members
who have attained defined levels of expertise in identified practice areas
(1986);

» the development of practice checklists to provide guidance on approaches
to practice in specific practice areas (1988); and

» development of a comprehensive definition of the “competent
lawyer”(1997). (See sidebar box.)

IV. Expanded Competence Mandate

The Law Societys competence mandate has two foundational aspects: an
expanded legislative authority to regulate competence; and a commitment to an
active approach to competence.

a) The First Foundational Aspect

The 1999 legislative amendments that expanded the Law Sedittory
competence mandate address incompetent performance. SpecHmetign 41

of theAct provides that a member fails to meet standards of professional com
petence if,

(a) there ar deficiencies in,
(1) the members’knowledge, skill, or judgment,
(i) the membeés attention to the intest of clients,
(iii) the recods, systems, or pcedues of the membsrpractice, or
(iv) other aspects of the memlsepractice; and

(b) the deficiencies give rise to aasonable apghension that
the quality of sarice to clients may be adversely affected.

Two features of the statutory provisions relating to competence should be
emphasizedrhe first relates to the process of directing a practice review where
there are reasonable grounds for believing that a member has failed or is failing
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to meet standards of professional competence as definedAntitseich that

thequality of seviceto clients may be adverselyfedted.The second relates to
the authority of the Law Society to conduct a competence hearing, that is, t
apply to a Hearing Panel for a determination of whether a member is failing
has failed to meet defined standards of competence.

The primary goal of the practice review process is to assist members who |
competence-related fifulties. Under this process, the member is given the
opportunity to address and rectify practice and client service problems, rath

Barreau
The Law Society of | du Haut-Canada
Upper Canada
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than face discipline proceedings as he or she might have in the past. Depepding

upon the outcome of a competence proceeding, the Hearing Panel may m3

wider range of remedial orders than would previously have been available in a

discipline proceeding. Under either process remedial steps are statutorily
authorized, including that the memper

» institute new records, systems or procedures in his or her practice;

» obtain professional advice with respect to the management of his or he
practice;

» retain the services of a person qualified to assist in the administration o
or her practice;

« participate in specified programs of legal education or professional train
or other programs to improve his or her professional competence; or

e restrict his or her practice to specified areas of law

The Actmakes it clearhoweverthat where the public interest requires more
intrusive intervention members may be suspended, ordered to work under
supervision, or ordered to obtain, or continue, treatment or counselling for s
problems as addiction to or excessive use of alcohol or drugs.

b) The Second FoundationaRAspect
In the last three years the Law Society has establishe@iaskoForces to
consider its approach to competeridee firstTask Force developed the definition

of the “competent lawyer” described earlier in this document, which Convocation

approved in 1997The report of the Law Socieg/second competengdask

Force recommended that steps be taken to develop a blueprint for the Law
Societys role in developing, maintaining, improving, and enforcing competenc
the professionThe following principles, articulated in the report and approve

by Convocation in 1999, reflect the context for implementing the Law Scxiety

competence mandate:

« The Law Society should clarify the competersdated obligations of
members under the Law Sociéist and in paticular, the competence
sections of Parll of theAct.

ing

o D
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* Quality of sevice should be a major element of the Law Sosiety’
interest in competence.

* The Law Society’'mandate should and does includesponsibility
to ensue that the public is seed by competent lawyers.

» The Law Society’apppach to its competence mandate should be
proactive and wide-ranging.

* The clear aticulation of competence standigris an essential
component of the Law Socistyhandate.

* The competence definition underlies the development of stendar
and competencestated activities.

V. Moving Forward

To fulfill its competence mandate, the Law Society must adminegp@rove,
monitor, and enforce a combination of activities, policies, and requirements
whose overall purpose is to ensure that the pubfienedby competent
lawyers.The Law Societys Role Statement reflects this objective. It provides
as follows:

The Law Society of Upper Canada exists to govern the legfgsion

in the public inteest by

No decisions have been
made on the approach

or combination of
approaches to be adopted
by the Law Society to
fulfill its competence
mandate.The Law Society
considers this to be an
issue upon which member

* ensuring that the people of Ontariceasered by lawyers who
meet high standds of learning, competence, anafassional
conduct; and

and public input is
essential. All members are » upholding the independence, integrity and honour of the legal
encouraged to provide profession,

input and to respond for the purpose of advancing the cause of justice anduleeof law

to some or all of the

questions set out in thg Commentary 5.3 of the Role Statement confirms that the Law Society has “an
survey at the end of this obligation to ensure that its membeositinueto be fit [to practise], qualified,
document. and competent”.

Through the introduction of mandatory practice review (in specified cikrcum
stances) and competence hearings, the new legislative amendments add a
new component to the Law Societyompetence mandate. It is important to
emphasize, howevghat the vast majority of members will never demonstrate
performance that requires either a practice review or a competence hearing.

10



A CONSULTATION DOCUMENT

Barreau

Accordingly, the other components of the mandate should consist of mechanisms The Law Society of | du Haut-Canada

that,

» support all members in their pursuit of competence; and

» encourage and demonstrate that the profession is providing quality seryi

Currently the Law Society competence-related initiatives and programs
consist of,

* voluntary continuing legal education (“CLE");

» the county and district libraries and the Great Library;
» the teaching component of the bar admission course;
e specialist certification;

« the re-oganization of advisory services to include a more active approac
to advice services, an enhanced law practice start-up workshop, and
development of practice management tools;

* practice review and competence hearings; and

» requalification for those not making substantial use of legal skills for a
specified period.

Each of these initiatives or programs to date has operated more or less

autonomouslyrather than as an integrated part of an overall competence mpdel.

The following factors contribute to the need for a specific, integrated compete
model:

» Principles of risk avoidance point to the importance of quality assurance
measures in reducing professional liability claifs.increase in such
measures can further assist in improving the quality of practice, while
working simultaneously to reduce liability exposure;

* Unless the Law Society and members demonstrate their ability to assure the
availability of competent legal services, there is a real risk of losing er hav

ing limitations imposed on the right to self-regulatfon;

* There is a growing recognition within the profession that serious attentipn
must be paid to addressing competence and creating tools to oversee the
guality of serviceThis contrasts with the traditional view that once a mem

ber obtained a licence to practise, it was not necessary to formally mon
his or her competence thereafter;

» If the new legislative provisions and the definition of the competent lawy
are to be useful mechanisms for addressing competence, they must ex
within a well developed framework; and

» ThelegalAid SevicesAct, which afects a significant portion of the Law

Societys members who are legal aid service providers, clinic lawyers, of

11
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Quiality assurance measures
are planned and systematic
actions developed to provide
the user of a service with
adequate confidence that the
service will satisfy require-
ments for quality. It involves

a retrospective review or
inspection of services intended
to identify problems and
provide tools to address them.

Quality improvement
involves the continuous study
and improvement of processes
and practices. Applied to
professions, it entails continuous
analysis and improvement of
the components that make up
professional practice or work.

IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

duty counsel, contains a requirement for a quality assurance program.
The substance of the program is not yet defined, but includes the option of
conducting “quality audits” (also undefined). Under that statute, the Legal
Aid Corporation cannot conduct the audits of lawyers, but is empowered
to direct the Law Society to do sthe Law Society must be positioned to
participate in developing and carrying out such audits.

VI.  Quality Assurance and Quality
Improvement

Quality assurance and quality improvement are the terms some professions use
to describe their methods for promoting competehbese concepts are not

new in either the public or private sectiorthe private sectpthe interest in

guality service has resulted in the development of a variety of international
guality standards to which companies must conform if they wish to receive
internationally recognized ratings of excellence, such as “ISO” ratings.

“Quiality assurance” focuses on ensuring compliance with clearly established stan
dards. “Quality improvement” addresses both compliance with clearly established
standards and development of tools designed to facilitate improved practices.

Both types of measures focus on creating systems for promoting quality
and developing techniques that can be applied repeatedly to minimize the
risk of inadequate performandehe purpose of such measures is to support
a professional environment in which,

» the vast majority of members provide quality service and work within the
ethical framework that underlies the profession;

+ fewer members fall below acceptable levels of service and professionalism;

» those who do fall below acceptable levels are identified as early as possible
and are quickly and ffiently provided with remedial measures; and

* members who are unable or unwilling to change are removed from areas of
practice or positions in which they can do harm.

Consideration of quality assurance and quality improvement measures in the
context of the Canadian legal profession is not.fidw 1996 report of the
Canadian Bafssociation (CBA) Nationalask Force on Systems of Civil Justice,
adopted by the National Council of the CBrearly 1997, made specific rec
ommendations with respect to quality assurambe.report recommended that,

12
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. . Upper Canada
are able to evaluate the legal services provided;

» the CBAprovide analysis and information to establish quality assurance
programs and standards, and develop model quality assurance progra
and standards; and The Law Society must

consider whether to focus

on a competence model
that emphasizes quality

» law societies take the necessary steps to place greater emphasis on the
enforcement of competence standards and, where necasskregislative

amendments to permit them to do so. _
assurance, quality

improvement, or some
combination of both.

VII. Common Approaches to Quality Assurance
and Quality Improvement

The following charts compare approaches to competence and quality of sefvice
used by a number of professions, including the legal profession in Canada pnd
other selected jurisdictions. Many of the professions follow a combination
of approaches, or are in a state of transition and are considering a number pf
options.The choice of which approach to adopt usually involves balancing
views about quality assurance, quality improvement, priorities, and allocatign
of resourcesThe following list of common approaches, used alone or in
combination, is not exhaustive, but reflects common trends and means usef to
promote quality:

» Continuing Education (mandatory or voluntary)

* Limited Licensing

» Specialist Certification

« Random Practice Reviéw

» Focused Practice Review

* Reflective Practice and Self-AssessmBols

* Publication of Standards and Guidelines for Practice
* Voluntary Practice Standardscreditation

* Re-Testing

» Discipline/Competence Proceedings for those Demonstrating Incompetgnce

Theglossay at the end of this document describes each approach and indigates
whether it is primarily a quality assurance or quality improvement measure.
The charts that follow indicate the approaches used by a number of other
professions and other legal jurisdictions, where kndwn.

13
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Approaches to Professional Competence and Quality used by Provincial Law Societies
in Canada, Australia (New South Wales -NSW), England and Wales (EW), and the United States (US)

BC | Alta| Sask [ Man | Ont | Que | PEI | NB | NS | Nfld | NSW| EW | US

Mandatory CLE X X 38
Specialist Certification X X X X
Limited Licensing” X X
Random Practice Review' X

Focused Practice Review X X X X X X X X X X

Reflective Practice

Practice Guidelines/Checklists X X X X X X X X

Voluntary Practice Standards
Accreditation X X

Periodic Mandatory Re-testing

Discipline/Competence Proceedings X X X X X X X X X X X X X

This column refers only to practice requirements or pre-requisites applicable to all members, not to restrictions placsdrsefsolcitors
as a result of conduct, capagity competence proceedings.

T Random practice review is also known as random practice inspection/peer assédbaréatPrince Edward Island, and Ontario conduct
random spot audits of financial books and records.

CHART 2
Approaches to Professional Competence and Quality Used by Other Professions in Ontario**

CPSO | CNO | RCDS | RCPSC | ICAO | CGA CIA OAA PEO CTO

Mandatory CLE X X X X X

Specialist Certification X X X

Limited Licensing X X X X

Random Practice Review X X X X

Focused Practice Review X X X X

Reflective Practice X X

Practice Guidelines/Checklists X X X X X X X

Voluntary Practice Standards
Accreditation X X

Periodic Mandatory Re-testing

Discipline/Competence Proceedings X X X X X X X X X X
** CPSO = College of Physicians and @ons of Ontario CNO = College of Nurses of Ontario

RCDS = Royal College of Dental $i@ons of Ontario RCPSC = Royal College of Physicians andggons of Canada

ICAO = Institute of Chartereficcountants of Ontario CGA= Certified Generahccountants of Ontario

CIA = Canadian Institute @&ctuaries OAA = OntarioAssociation ofArchitects

PEO = Professional Engineers of Ontario CTO = College offeachers of Ontario

14
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VIII. Competence Guidelines
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Under any competence model, competence guidelines will play an important fole.

Practice guidelines used by other professions generally consist of two types, ng
a) those that articulate acceptable performance in given areas; and

b) those that articulate “best practices” or recommended performance with
view to raising overall levels of performance across the profession.

The former type of guideline is used as a quality assurance tool; the latter i$
more often viewed as a voluntary quality improvement measure. Both types
discussed below

a) Acceptable Performance Guidelines

In view of the provisions of thActthat expressly provide for the assessment
member competence, the Law Society must develop recognized and acce
performance guidelines against which member performance in pre-determi
areas can be evaluated. Guidelines will assist members to know what the L
Society expects of therfthey will also inform the public of the service and
guality expectations to which the profession is committed.

If the language of thActis used as an indicator of the specific areas in which
guidelines could be developed, these could include some or all of the follow

membersknowledge, skill, or judgment;

membersattention to the interest of clients;

the records, systems, or procedures of mempegastices; or

other aspects of membepgactices.

Guidelines concerning these subject areas would serve as a preventive tod|
(if members are made aware of approaches they should take to specific iss
they may avoid making errors). Furthdrey would help to ensure fairness in
mandatory processes such as practice review and competence h&aegngs.
may also assist in addressing commonly observed practice deficiencies

concerning practice management issues and client relations that are routing¢
identified by both LPIC and the Law Societyomplaints unit.

ted
hed
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<

Whatever specific model the Law Society adopts to implement its competence

mandate, acceptable performance guidelines will be an essential compone
that the dictiveness of the model may be assesBeey will assist those who
practise poorly to know what they must do to imprdueey will provide those
who practise competently with tools to stay abreast of changing approache
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IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

Finally, they will focus attention on the minority who do not use them
appropriatelyso that the Law Society can intervene.

To be efective and useful for the entire profession, such guidelines must reflect
acceptable practice experience and approaches throughout the province, and
in all settings, by taking into account geographic diverpitsctice specific

realities, and complexity of client filésThey must not be so specific and

detailed as to suggest that the practice of law can be reduced to a finite number
of pre-identified steps. Moreoveahe development of such guidelines must be
prioritized to reflect the time commitment involved in developing them.

b) Best Practices Guidelines

“Best practices” tend to be voluntarily adopted approaches undertaken at the
option of individual members or firm§oluntary accreditation systems using

best practices tools are employed in a number of professions. For example, the
Law Society of England andfales introduced the voluntary Lexcel Certification
program in 1998 following a long developmental period, usindrthetice
Management Standds (the “Standads”) published by that Law Society in
1993.The program involves an independent assessment of practices to determine
if they have met the core requirements of$itendads Members interested in
pursuing certification are provided with manuals to assist them in the process.
Assessors are independent of the Law Sadieport their findings to the Law
Society and, where the standards are met, the Society grants the certification.
The Law Society of New SouilVales also has a best practices program, with
training and a certification process.

In 1999 the Law Practice Management Section oAtherican BarAssociation
indicated that, having acquired the Law Society of England\aids’

permission, it would begin exploring the development of a competence model
for lawyers in NorttAmerica, using th&tandadsas a starting point.

In Ontario, other regulators have adopted or are exploring best practices
approaches. For example, as part of its quality assurance program the College
of Nurses of Ontario has begun a Practice Setting Consultation Prddgram.
program has resulted in the identification of the key attributes of a quality
practice setting and a six-step self-directed process that assistsgeaihation

to measure the extent to which it is a quality setting, what strengths need to be
built upon, and what areas need improveniEm. program allows ganizations

to engage in critical self-analysis.

In the context of the Ontario legal profession LPIC is also promoting best
practices through itsracticePo program, with particular attention to risk
managemenilThe currenpracticePo booklets focus on two areas identified as
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Barreau
contributing to claimsThe booklets are entitled, “Managing the Lawyer/Clienjt ~ The Law Society of | du Haut-Canada

. . . . . i Upper Canada
Relationship” and “Managing Conflict of Interest Situations”.

Any involvement of the Law Society in the development or use of best practiges
guidelines requires a cautionary approaatdressing both quality assurance
guidelines, in the form of acceptable performance guidelines, and quality
improvement guidelines, in the form of best practices tools, must be dore with
out confusing the fundamentally fdifent purposes and objectives of the two

types of guidelinesThe pursuit of best practices is a laudable goal, but those
standards should not establish acceptable performance for regulatory purppses.

IX. Possible Competence Models

Having examined various approaches to competence regulation, the Law

Society is considering in detail the following four potential models. Although articulated

in this document as
individual approaches,
Model 2: random / focused practice eview; components of the models

Model 3: limited licensing; and could be intermingled

Model 1: formulation of a continuum of professional development;

to combine both quality
assurance and quality
improvement features if it
is determined that such an
approach is preferable.

Model 4: broadly-based specialist ceification.

Each potential model should be assessed in the context of whether it,
» addresses the publkicand the professianinterest in quality of service;

» is adaptable to a wide range of work realities, including private/non-priv
practice, geographical location, firm size, and years of legal experience

» s cost efective as a delivery model,
» addresses the Law Society legislative obligations; and

* meets the Law Societychosen emphasis on quality assurance or quality
improvement.

Model One: Formulation of a Continuum
of Professional Development

It has long been recognized that competent professionals never stop learnipg.
They maintain and enhance their knowledge, skills, and judgment through &
combination of experiential learning and observation, reading, studying,
reflecting, attending continuing legal education programs, and discourse with
colleagues and mentors.
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IMPLEMENTING THE LAW SOCIETY'S COMPETENCE MANDATE

The Law Societys definition of the “competent lawyer” recognizes that he or

she will pursue “appropriate professional development to maintain and enhance
legal knowledge and skills” and “adapt to changing professional requirements,
standards, techniques, and practices”. Rule 2 of the current Rules of Profes
sional Conduct states that the lawyer should “keep abreast of developments

in the branches of the law wherein the laviggractice lies by engaging in
continuing study and education”. Law school, bar admission and continuing
legal education, along with the county and district library and Great Library
system, are current programs that contribute to professional development.

A continuum of professional development model would focus on ensuring
a systematic approach to professional development that is progressive and
relevant to the various stages of a lavigeareerSuch a model could include,

» tools that will allow members to engage in professional development
throughout their careers (quality improvement); and

* mechanisms for monitoring whether such professional development is
taking place (quality assurance).

The development of such a model would include an analysis of the appropriate
ness of a voluntary or mandatory approach to professional development, or
some combination thereof.

In assessing whether the model should entail mandatory professional development
requirements, consideration could be given to possible mandatory requirements
based on,

» topics(eg. annual ethics requirements; changing legislation; equity matters);

» situations (eg. professional development requirements for the newly-called
who intend to do trial work, similar pre-requisites for those handling
legal aid files or commencing private practice; or specialist certification
designations); or

 members(eg. all those in private practice; all members).

The model would recognize that the nature of memperfessional development
requirements change as they move through their careers. It would focus on how
post-call professional development could be broadly designed and used for
supportive, remedial, and monitoring purpo§é¢w® model could,

» identify various segments of the profession for whom particular development
tools may be required, including lawyers who are newly-called; are interested
in changing practice areas or who wish to specialize; are not in private
practice and whose professional development needs are diverse; are in
practice review; have been identified in a spot or focused audit as having

18
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Noteworthy Featuresof a Professional Development Continuum Model
Generally speaking, professional development is a well-known and wid¢

deficient financial records; are ordered, in a capacitsnpetence, or

conduct proceeding, to undertake professional development; practise in
high claims risk areas; or are required to requalify as a result of not hav
made substantial use of their legal skills for a specified period;

consider the goals of professional development for each of these areas
including whether the priority is to remediate, support, or monitor the lawy

determine the range of learning tools that could be mfesttefe in each
area and that could best complement the Sosietympetence mandate
under theAct,

determine what aspects of the continuum, if ahypuld be mandatqrgnd
for whom?

determine how to evaluate whether the chosen professional developme
tools actually &ect or change behaviours or performance; and

consider whether bar admission course training might be designed mor|
directly as part of the professional development continuum.

accepted part of the legal profession.

Existing infrastructures, such as CLEanizations and the library system,
can be used for the modetievelopment.

The model is well-positioned to take advantage of current and future
technological developments to deliver professional development tools
across a broad range of geographic settings throughout the prévince.

Specific learning tools that address risk management issues identified f
practice reviews, spot and focused audits, practice adyvismmplaints,

and conduct and competence proceedings could be developed that wo
reach a wide audience of members.

The model could accommodate both a quality assurance and quality impr
ment focus by continuing the tradition ofering voluntary professional
development designed to meet lawidgntified needs, and by having
mandatory components designed to address specific quality of service is

The model can be developed to match professional development opportu
and requirements to membeesolving levels of experience and practice,
thereby providing both supports for maintenance and enhancement of

competence, and, if there is a mandatory component, tools by which th¢
Law Society could monitor such evolving development.

The model provides opportunities for the Law Society to partner with ot
organizations in developing the range of tools that would meet the need
the public and the profession.

Barreau
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IMPLEMENTING THE LAW SOCIETY'S COMPETENCE MANDATE

e The model is equally relevant to those members not in private practice as
to those who are.

Issues to beAddressed
The developmental process would need to address a number of issues, including,

» whether the model could be ariegtive quality assurance tool if there is no
mandatory component;

» whether features that would provide demonstrable and continuing evidence
of quality service could exist in an entirely voluntary model;

* what types of monitoring mechanisms would deative, including, for
example, testing;

» whether improved competent lawyer performance is capable of measurement
in an across-the-board mandatory component with no monitoring feature
other than confirmation of attendance at or participation in professional
development activities;

» how the model should be structured to measure member use of Law Society
guidelines; and

* how to ensure that educational tools are delivered af@amlalble cost
across the entire province.

Model Two: Random / Focused Practice Review®

a) Focused Practice Review

The Law Society is required by thaw SocietyActto conduct a practice

review where there are reasonable grounds to believe that a member has failed
or is failing to meet standards of professional competéwmrdingly, any
competence model the Law Society implements must include practice.review

Focused practice review is premised on the belief that members encountering
multiple practice problems cannot benefit sqldhat all, from passive learning
tools. They must be directly observed, provided with tools specific to their
needs, given specific instructions on steps for improvement, monitored and,
where possible, re-evaluatéithe program is separate from the Law Socgety’
conduct processes, its focus being on assisting members to improve their
competencé?

The value of practice review depends, in part, upon the nature of the resources
available to assist, the attitude toward the review of the individual being
assisted, and the extent to which the program hgstsaand a reasonable point

of completion.
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Focused practice review is primarily reactive. It addresses competence issl
when members have already experienced multiple competence-related
complaints or concerns. Members are chosen or focused upon precisely
because problems have been identified.

b) Random Practice Review

The question for further analysis and discussion is whether practice review
should be expanded and incorporated into a broader model that includes
random reviews.

Random practice review has a preventive focus. Its broad goal is to monito
member adherence to articulated standards of pragticancillary goal is to

raise the quality of service across the profession. Such programs apply to &
members, random|ynd are not directed only to those who have demonstra
problems with competence or who have experienced multiple client compl

Random practice reviews are used by a number of other regulatory bodies
key element of quality assurance. For example, the College of Physicians 3
Suigeons of Ontario, the Royal College of Dentalggons of Ontario, the
Institute of ChartereAccountants of Ontario, the Certified Genéetountants
of Ontario (for members in public practice), and the Barreau du Québec all
forms of random peer inspection (practice reviewplberta, Prince Edward
Island, and Ontario the law societies conduct random audits of lawyers’
financial books and recordBhe College of Physicians and §eons has
recently announced that its random practice inspection program, which has
existed since 1981, will be significantly expanded so as to apply to all
physicians in practice in Ontario.

Random practice review programs in other professions are separate from t
discipline stream of the regulatory botlyhere the review reveals minor
difficulties the member receives guidance on how to impieere more
substantial remedial assistance is necessgaripus professions use feifent
means to assist members to obtain the help they Mgaidally, the programs
do not focus on assessing substantive knowledge, but rather on practice is
such as record-keeping or file management, attention to client interests, an
compliance with required features of practice.

A model that combines focused and random practice review is primarily a
quality assurance measure with some modest features of quality improvem
The quality improvement features egeressentially from three areas:

e Prior to the random review members prepare by addressing aspects of
practices they may have overlooked and seek to improve them before t
review takes place;

Upper Canada
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IMPLEMENTING THE LAW SOCIETY'S COMPETENCE MANDATE

* Members institute changes to their practices to reflect problems identified;
and

» Members of the profession atdarare informed of the areas of deficiency
observed in each yearreviews, so that they can consider whether to make
improvements in their own work environments and practices.

Noteworthy Featuresof a Practice Review Model

Generally

* The model is a hands-on approach to assessing quality and competence,
thereby ofering a more precise analysis of the strengths and weakness of
lawyers'work.

» ltis directed specifically at monitoring areas that are critical to competent
performance and at areas of risk, thereby focusing mendffents where
they can have the most impact on risk avoidance.

* It combines supportive and remedial perspectives with a monitoring
perspective.

* Guidelines are interwoven in the development of assessment tools, namely
criteria by which membergractices will be assessed.

Focused Practice Review

» It concentrates resources on those already identified as having demonstrated
competence-related deficiencigéis permits more intense scrutiny where
there is proven need.

» The scope of focused practice review could also be expanded to be directed to
members in those areas determined by statistical profiles to be high risk areas.

Focused and Random Practice Review Model

» It has potential to be fefctive in monitoring competent practice and raising
the standards of the profession if carried out witfigaht proficiency and
frequencyThis, in turn, addresses the puldiend the professianinterest
in quality service.

» By applying standard evaluation tools the model allows the Law Society to
monitor the dkectiveness of the approach and its ability to complement the
Law Societys overall regulatory responsibilitieBhe information obtained
can be used to monitorfe€tiveness, assess risk areas for more focused
attention, and gather data on how professionals practice.

» It allows for assessment of members who work outside of private practice
in corporate or government settings.

» It satisfies the requirements of thegal Aid SewricesActfor quality
assurance audits of legal service providers.
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Although it has a mandatory component it may not be as time-consuming
for members as other possible quality assurance measures, such as ceftain

Barreau
The Law Society of | du Haut-Canada
Upper Canada

forms of mandatory CLE. Reviews happen relatively infrequently

The existence of focused practice review provides the tool for supportin
those members randomly reviewed who require more substantial assistapce.

«

Issues to beAddr essed
The developmental process would need to address a number of issues, incly

Focused Practice Review

Focused and Random Practice Review Model

whether a model that is restricted only to those who have already
demonstrated deficiencies can be viewed as a quality assurance model
for the profession;

whether it is appropriate for the Law Society to wait for competence-related
deficiencies to appear before it acts, rather than take active steps to engsure
problems are prevented;

whether the findings from focused practice reviews will be of a nature
that the profession at @& will be able to learn from them - the level of
competence-related deficiencies will in most instances be well below th
standards of practice and work met by most lawyers;

19%)

whether the model should focus primarily on reviewing practice managemient
components of work and practice or address substantive practice areas;

whether the model can include afeefive quality improvement feature.
Other professions have indicated that each year they find approximately
the same percentage of members who demonstrate deficiencies in thei
practices; and

whether a legislative amendment would be required to implement randgm
practice review and, if so, whether it could be obtained.

Model Three: Limited Licensing

Upon their call to the balawyers in Ontario receive a general credential enti
tling them to practise as barristers and solicitbh& system is premised on the
view that law school and the bar admission course equip a lawyer to take o
any legal work, subject to the lawyeself-assessment of competence as set
in the Rules of Professional Conduct.

In a rapidly changing and complex legal environment, itgsi@ble that,
by attempting to equip every new lawyer to practise in any area, the legal

=}
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IMPLEMENTING THE LAW SOCIETY'S COMPETENCE MANDATE

education system undermines the ability to develop and maintain the-compe
tence of members of the bahis is because there is little opportunity and no
requirement in Ontario that lawyers limit their fields of practice upon call to the
bar. For this reason, one of the substantive competence models the Law Society
is considering involves elements of limited licensing.

The medical profession in Canada provides the best example in this country

of widespread use of specialization. Its approach defines the area in which a
physician will concentrate his or her skills, anfkefively limits those outside

of each specialty area from practising in complex areas in which they have little
practical experienceThe educational requirements for each specialty are
developed to fit the unigue needs of each group and the professional development
opportunitiesare directed towards specific neetlsis type of approach has

built-in checks and balances that protect the public, so that, for example, a newly
licensed doctor cannot book an operating room and undertake sophisticated
suigery This is in contrast to the legal profession in which, at least theoretically
a newly-called lawyer could take on a murder trial.

Two possible approaches to limited licensing are being considered, as follows.

a) General Requirement of Limited Licences

Under this approach lawyers could qualify initially to practise in one or two
areas of lawThrough well-developed and highly accessible professional
development streams they could build upon their expertise either to obtain a
licence in additional practice areas, or to develop more specialized expertise
in their initial fields.This approach could complement a system of specialist
certification (discussed below as Model 4). It would also provide appropriate
education and skills development for general practitioners, focused on those
fields and matters within a range of general practice.

b) Time or Situation Limitations on Licences

Under this approach to licensing, the limitations on licences are more time or
situation-limited. In New SoutWales Australia, and in England aMlales, for
example, solicitors must work as employees in a firm for a specified period and
meet certain other requirements (such as successful completion of a practice
management course), before being entitled to establish a sole prdetiteyof
services to the public. Once these requirements are met, lawyers may practise
in the areas they choose.

In Ontario a model could also be designed to include situation-limited restrictions
such as introducing the requirement of,

» completing a trial advocacy program before being entitled to practise in the
courts or before tribunals; or
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Regardless of which limited licensing approach is followed, the intent of sud
model is to address the increasingly complex and rapidly changing nature 3
demands of legal practice. By focusing lawy&rswledge and skills in more
clearly defined ways, and at an early stage, a limited licensing model seeks
integrate the importance of quality service into how lawyers develop their w
from the outset of their professional lives and throughout their careers.

Noteworthy Features of a Limited Licensing Model
Generally

General Requirement of Limited Licences

Time or Situation Limitations on Licences

completing a program on representing legally-aided clients as a pre-req
site to being entered upon the legal aid panel.

This kind of approach may assist in distinguishing the legal profession 6
more clearly from non-lawyers seeking to provide legal services, becau
issues of qualityexpertise, specialized training, and professional developm
would be focused, direct, and demonstrable.

This type of model provides direct regulatory checks and balances to ens
members do not take on matters outside their expeftisie there is a

rule of professional conduct that requires that members be competent t
take on specific services, there is no mechanism other than the reactivg
of the complaints process to monitor adherence to the rules. Limited
licensing is such a mechanism.

Professional development opportunities would be more focused and
developed in a progressive manner to reflect changing career needs.

Quiality assurance and improvement would be combined and could be
developed to meet the specific needs of each licencing area, rather tha
a one-size-fits-all approach.

The public may find it easier to access lawyers who can meet their speq
needs, because they would be readily identifiable, as with the medical
profession.

These approaches to limited licences seek to ensure that inexperienceq
practitioners receive the supervision or formal exposure to practice issu
including management, they might not otherwise receive if they were to

open an dfce immediately as sole practitioners or attempt particular kindls

of work with no prior experience.

This approach is not as comprehensive as a general requirement of lim
licences would be, but it would stillfef some important focused quality
assurance and improvement measures.
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Issues to beAddressed
The developmental process would need to address a number of issues, including,

Generally
» whether adoption of a limited licensing model would require a shift in law
school education and, if so, how that would be undertaken;

* how lawyers already called to the bar would Beaéd by the model;

General Requirement of Limited Licences
» whether the developmental time for pursuing this model necessitates that
other quality measures be implemented in the interim;

* whether quality assurance/ improvement processes would be developed
within each area of practice;

Time or Situation Limitations on Licences

» whether the supervised practice pre-requisite may apply an overly broad
brush to the issue of quality service, beginning from the assumption that
the only way to acquire good practice management exposure and practice
wisdom is in the service of a more experienced practitidimes issue does
not arise under the general requirement of limited licences model,

» whether the supervised practice pre-requisite may restrict lawyers from
practising at all in poor economic times, because they are unable to find
employment;

* whether a supervised practice model might become an unreasonable barrier
to practice, if it is dificult to provide quality placements; and

» whether successfully completed situation-limited and time-limited licences
would provide suffcient and continuing evidence of quality and competence.

Model Four: Broadly-Based Specialist Certification

Specialist certification is a quality improvement program. Lawyers voluntarily
choose to develop and seek accreditation for having attained established
standards of practice and expertise. In its current form the Law Seciety’
program does not preclude certified specialists from practising in other areas.

Specialist certification of lawyers is not unique to Ontario. For example, a number
of American legal jurisdictions as well as the Law Society of New Sialks

in Australia have certification programEhese programs have multiple goals

of providing the public with access to lawyers who meet their specialized legal
needs, enhancing the quality of service provided to the public, and potentially
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raising the standards of all members in a particular area of pra¢teprograms
have a variety of educational and testing requirements.

It is important to recognize that, at the present time, certification of specialis
in Ontario is a recognition program, not a developmentalTmie.means

that members are certified for having already met operative standards and
periodically re-certified for maintaining them. Lawyers are not directed on a
developmental path leading to specializatiery few lawyers in Ontario have
sought to be certified as specialists under the current prodvhat.is now
under consideration as a potential competence model is a fundamentally re
and expanded certification program having distinct developmental aspects.

An effective broadly-based specialist certification model would be based on
standards that are perceived to be objective, rigorous, andfigier this new

type of program it would be possible for lawyers throughout the province to
satisfy the knowledge requirements for specialist certification through study
and assessmefithis would contrast with the current requirement that a candida
concentrate his or her practice and establish broad experience in the field i
which he or she seeks certification, a requirement that excludes many lawy

The model would identify a process consisting of educational opportunities

Barreau
The Law Society of | du Haut-Canada
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and indicia of experience that could lead a junior member of the bar on a path

toward certificationThis could also be developed to enable those lawyers in
general practice to be recognized as specialists in that field, akin to a family
practice specialty in the medical field.

Noteworthy Features of a Revised Specialist Ctfication Model

» This model is, potentialjya powerful quality improvement tool, providing
opportunities for a broad range of younger and less experienced lawyer
develop expertise through a developmental path of education, progress
experience, and satisfaction of specified standards of performance.

» It can be seen as having a quality assurance feature that allows the pul
assess édctiveness, provided it includes some measurement tools.

* Recognizing the reality that most lawyers voluntarily narrow the focus o
their work from an early stage in their careers, it provides guidance and
incentives to doing so in the most competent manner

* The model entails the development of accepted standards of performar
and best practices in each specialty area that could have the indeett ef
of raising minimum standards across the profession.

* It could have significant relevance to sole and small firm practitioners
many of whom have not been able to qualify for specialist certification
under the current program because they practise as “generalists”.
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All comments, completed
surveys, questions and requests
for the Book of Appendices
that supplements this
consultation document should
be directed to:
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Policy Advisor
Policy Secretariat
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of Upper Canada

130 Queen Street West
Toronto, Ontario

M5H 2N6

Telephone (416) 947-5209
Facsimile (416) 947-7623

e-mail:
ssperdak@Isuc.on.ca

IMPLEMENTING THE LAW SOCIETY’'S COMPETENCE MANDATE

» It may assist in distinguishing the legal profession even more clearly from
non-lawyers seeking to provide legal services, if embraced widely by the
profession.

* It could complement a system of limited licences, discussed in Model 3.

Issues to beAddressed
The developmental process would need to address a number of issues, including,

» whether specialist certification, as a voluntary program, would Ifieisof
to meet the Law Society’competence mandate;

» whether such an approach would require a shift in law school education
and, if so, how that would be undertaken;

* how lawyers already called to the bar would deaé&d by the model,

» whether the developmental time for pursuing this model necessitates that
other quality measures be implemented in the interim;

» whether it is possible to develop ficient professional development tools
across the province to make broadly-based specialist certification feasible; and

* how standards for the assessment process leading to certification would be
developed and by whom.

X. Ongoing Work

The possible competence models identified in this consultation paper are
intended to stimulate discussion within the legal profession and the public, with
a view to guiding the selection and development of an appropriate future
approach to implementing the Law Socistgbmpetence mandat€his issue

is of fundamental importance to the profession. Members of the profession are
urged to consider the issues raised in this consultation document and to provide
their views and suggestions to the Law Soci€tymments will greatly assist

the Law Society and will be gratefully received.

In addition, those members wishing to complete the attached survey are
requested to return it to the Law Society by no later dhare 15, 2000.
Completion and return of the survey would be much appreciated.
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Xl.  Description Of Book Of Appendices

This consultation document does not contain a detailed discussion of all thq
matters raised in it. Rather highlights them and provides reference to a Boo
of Appendices for those members ogamizations interested in obtaining-fur
ther informationThe Book ofAppendices contains the following.

Appendix 1. Summatry of Previous Law Society Competence-Relatatfork
This includes discussion of the introduction of the practice advisory service
(1980), specialist certification (1986), practice review (1988), practice checklis
(1988), original proposal for authority to obtain competence orders (1992),
work of the joint committee of legal aid and professional standards (1993),
the work of the Mandatory CLE Subcommittee (1995-97).

Appendix 2: Issues Related to Self-Regulation

This contains information on the changes to, and pressures facing, self-regul
of solicitors in England and/ales and New SoulWales Australia, and the
medical profession in Ontario and elsewhere.

Appendix 3: CommonApproaches to QualityAssurance
This provides a description of each of the common approaches to quality assy
highlighted in the glossary to this consultation document.

Appendix 4: Summary of Quality Assurance / Improvement Measues
Used by a Sampling of OtheProfessions and Othetegal Jurisdictions
This describes, in some detail, the quality assurance and improvement mea
adopted by the College of Physicians andy8ans of Ontario; the Royal Col
lege of Dental Sgreons of Ontario; the College of Nurses of Ontario; the Ro
College of Physicians and $@ons of Canada; the Institute of Chartered
Accountants of Ontario; the Certified Genekatountant#\ssociation of
Ontario; the Canadian Institute Aftuaries; the Ontaridssociation ofArchi-
tects; the Professional Engineers of Ontario; the Colledeaxthers of Ontario;
the Law Societies dilberta and Nova Scotia and the Barreau du Québec, th
Law Society of England andfales, and the Law Society of New Southles,
Australia, and some general approaches of state bars in the United States.

Appendix 5: Excerpt from the 1997 Reparof the MCLE Subcommittee
Post-call Learning for Lawyers

This sets out the pros and cons of Mandatory CLE as described in the 199
report of the Law Society’MCLE subcommittee.

Appendix 6: Common Featues of Random Practice Review Rxgrams

Barreau
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Endnotes

1 More information on these and other

initiatives is contained iAppendix 1 of the
Book of Appendices. 5

Further information on the threats to self-
regulation in England and/ales and in New
SouthWales Australia and concerning
changes to self-regulation in the medical 6
profession in Ontario and elsewhere, is set
out inAppendix 2 of the Book ofAppen

dices. It is fair to observe that the privilege

of self-regulation of solicitors in England
andWales and in New SouilVales Aus-

tralia has come under serious review and, by
some, attack. In Ontario, it is also of interest
that an arns length review is currently

being undertaken of the quality assurance
program of the College of Physicians and
Sulgeons of Ontario, focusing particularly

on that regulatds handling of complaints.

These ratings, developed by the Geneva-
based International @anization for
Standardization, consist of a set of 20 inter
nationally recognized standards for quality g
assurancelhese standards are general state
ments in a variety of areas such as manage
ment, client relations, sfaklations, and
training. They can be adapted to whatever
industry or profession seeks to apply them.
The major task for those seeking the rating
is to examine their operation, agree on the
appropriate standards for each of the areas
and then comply with those standards.

Random practice review is known as

random practice inspection or random peer
assessment by some professions. In the Law
Societys lexicon it is known as practice
review Such programs allow for the randomg
review/inspection/assessment to be conduct
ed by practitioners who work in similar

fields and practices as the member being
inspectedThese programs can be contrasted®
with focused practice review programs,
which are tageted to address those with
identified competence-related deficiencies.

In this consultation document the term
“random practice review” is used to refer to
the inspection of practices or work environ
ments chosen randomly throughout the pro
fession.The term “focused practice review”
refers to the inspection of practices or work
environments specifically chosen because of

evidence of actual or likely competence-
related deficiencies.

More detailed information on each of these
approaches and their uses in various jurisdic
tions and professions is contained\ppen-
dices 3 and &f the Book ofAppendices.

New Brunswick, Newfoundland, and Nova
Scotia have developed real estate practice
standards that reflect accepted and acceptable
levels of performance throughout the
province.Prince Edward Island is consider

ing this approach as well. Members of the

bar were consulted on the appropriate-stan
dards. Other provinces have not developed
substantive law standards, but have varying
types of practice guidelines.

Information on the analysis done by the

Law Societys Mandatory Continuing Legal
Education Subcommittee on the advantages
and disadvantages of mandatory CLE is
contained imMppendix 5 of the Book of
Appendices.

A number of technologically driven
initiatives are currently being investigated
or developed that would facilitate both the
development and thefettiveness of this
model.These include B&Ex, an electronic
forum for facilitating lawyersbusiness
transactions, research and continuing legal
education opportunities, and other commer
cial interaction; &/irtual Law Library that
could provide lawyers with a wide range of
research tools in a single electronic location;
and the Law Foundation grant to the Law
Society for enhancing the delivery of bar
admission and continuing legal education.

Additional information on these approaches
is contained irAppendices 3 and &®f the
Book of Appendices.

Nothing learned in a practice review is used
to initiate or continue a conduct proceeding
with the exception of information that
comes within Rule 13, Commentary 1 of the
current Rules of Professional Conduct.

The exception to this is where the practice
review is ordered in the course of a conduct
proceeding. In some provinces, practice
reviews are not a separate program, but
only arise in the course of a discipline
proceeding.

30



A CONSULTATION DOCUMENT

Barreau
The Law Society of | du Haut-Canada

Glossary of Quality Assurance/Improvement Approaches Upper Canada
Continuing Education (mandatory or voluntary) Reflective Practice and Self-Assessmeiibols
This is the term used to describe the various tooistigh A process whereby members are provided with tools to assist

members of a profession undertake ongoing learning throughtiuem in reflecting upon their strengths, identified areas for
their careers. It can encompass formal educational programsnprovement, and goals for the future with a view to
experiential learning, self-studigaching, writing, discussion developing professional development approaches that will
groups.When voluntary, it is viewed as a quality impove-  enable them to maintain and enhance their competence.
ment approach.When mandatory, it is viewed as a quality It requires a conscious commitment to self-analysis and

assurance meastg. reflection upon the features and components that go into
making a competent professional. Reflective practice has

Discipline Proceedings fothose Demonstrating been defined by Donald Schon, in his bddle Reflective

Incompetence Practitioner as a kind of “reflection-in-action” -“ an informal

Most professions have codes of professional conduct or  improvisation that professionals undertake to deal with
statutory provisions that require members to be competent the myriad of unpredictable situations they face that is the

to practise and consider failure to do so to be a disciplinary essence of professional knowledg&his is primarily aquality
offence.This is a reactive approach, allowing those who impr ovement measue, although some professions have made
practise at sub-standard levels to continue to do so until  this a mandatory feature of thejuality assurance pogram.
some event, or series of events, reveals deficientieis.

is neithera quality assurance nora quality improvement Re-Testing

measure, but is often consideed as the final component A process whereby membecgimpetence is monitored by

of broadly-based quality piograms. periodic membership-wide re-testing or re-certificatibmere
is some possibility that teachers in Ontario may be required
Limited Licensing to undego some re-testing in the futurgis is a quality

Members are licensed within specified areas of practice or assurance measte.

satisfy the pre-requisites necessary to undertake certain work.

This can be profession-wide (like the medical profession) orSpecialist Cetification

for specific requirements (necessary steps before entering Specialist certification is a voluntary exercise undertaken by

private practice)Limited licensing is primarily a quality those members who choose to develop and seek accreditation

assurance measi. for the attainment of established standards of practice and
expertiseThe Law Societys current program does not pre

Practice Review (Focused) clude those certified as specialists in one area from practising

A process whereby members with a pattern of competence-in other areasSpecialist cetification pr ograms are quality
related deficiencies are identified, their practices reviewed, improvement measues.
and tools provided to assist them in improvihbis is a

quality assurance measue. Voluntary Practice StandardsAccreditation

Like guidelines, these provide performance expectations,
Practice Review (Random}known as practice but are voluntarily pursued by lawyers. Under these systems
inspection/peer assessment in other professions] law firms or practitioners choose to take the steps necessary
Profession-wide review of randomly chosen members’ to comply with set program requirements in order to then

practices or work to monitor adherence to standdtuis. is market themselves as having met the accreditation standards
primarily a quality assurance measue with some possible of excellenceThese programs focus on ensuring that those

quality impr ovement featues. accredited meet identified quality control standards designed
to result in more éitient, competent, and client-centred work
Publications of Standards orGuidelines for Practice environmentsThis is a quality improvement measue.

The articulation of standards or guidelines that should govern
legal work.These may be general, specific or detail®@tien
providing guidance as to acceptable performance and service
expectations this is@uality assurance measue.

When directed at voluntary best practices thisqsality
improvement measue.
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CONSULTATION SURVEY QUESTIONS

Barreau
Please return to the Law Society by June 15, 2000 The Law Society of | du Haut-Canada

L. . Upper Canada
Thank you for participation.

NAME (OPTIONAL)

GENERAL INFORMATION ;
1. In what period were you called to the bar? Implementlng
O 1921-30 O 1941-50 O 1961-70 O 1981-90 the

Law Society’s

O 1931-40 O 1951-60 O 1971-80 O 1991-00

2. Where do you work? C
Central East Region of Ontario [ Northeast Region of Ontario ompetence

O
O CentralWest Region of Ontario [0 Southwest Region of Ontario [\V/ETale LN,
O Central South Region of Ontario 0 Toronto
O East Region of Ontario O outside of Ontario
O Northwest Region of Ontario
3. What is the nature of your work?
O private practice O legal education
O corporate counsel O other

O government

4. |If you are in private practice, how many lawyers are there in your firm?

O 1 O 25 O 6-10 O 11-50 O 51+
Return to:
5. In how lage a population centre do you work? Sophia Sperdakos
O < 10,000 O 51,000 - 100,000 O > 1,000,000 Policy Advisor
O 10,000 - 50,000 O 100,000 - 999,000 Policy Secretariat
Law Society
QUALITY ASSURANCE/QUALITY IMPROVEMENT of Upper Canada
6. Inimplementing its competence mandate should the Law Society focusikl) Queen Street West
quality assurance measures? O Yes O No O Noopinion Toronto, Ontario

quality improvement measures? 0O Yes [0 No [O No opinion M5H 2N6
a combination of quality assurance
and quality improvement measuredd Yes [ No [ No opinion Telephone

7. In developing guidelines to assist it in implementing its competence (416) 947-5209
mandate, how should the Law Society prioritize its guideline developme
(with 3 being the highest priority and 1 being the lowest priority)
(i) guidelines concerning membeksiowledge, skill, or judgment, (416) 947-7623

1 2 3

Facsimile

e-mail;

(i) guidelines concerning membeadtention to the interest of clients, ssperdak@lsuc.on.ca

1 2 3
(i) guidelines concerning the records, systems, or procedures of
memberspractices
1 2 3
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8. Should the Law Society participate in the development of voluntary
“best practices” guidelines as a quality improvement measur&€? Yes O No O No opinion

PROFESSIONAL DEVELOPMENT
9. Inyour opinion, would a voluntary professional development approach
satisfy the Law Societg’obligation to ensure that the public
is served by lawyers who meet high standards of competencEP Yes O No O No opinion

10. In your opinion, should there be some mandatory requirements
related to professional development? O Yes O No O No opinion

11. If the Law Society were to consider mandatory requirements related to
professional development, should they applyitdicate as many categories as you wish)
all active members
those engaging in private practice for the first time or after a lengthy absence
those seeking to change practice areas
as a pre-requisite to engaging in certain kinds of practice, eg. trial adviecsdaid
those certified as specialists
those in identified high-risk practice areas
those in focused practice review
those who have previously demonstrated competence-related deficiencies (eg. multiple complaints)

o o i i I

FOCUSED / RANDOM PRACTICE REVIEW
12. Should the Law Society introduce random practice review
in addition to focused practice review? O Yes O No O No opinion

13. If the Law Society were to introduce random practice review
to assist in implementing its competence mandate, in which of
the following areas should the Law Society concentrate:

(i) membersknowledge, skill, or judgment? O Yes O No O No opinion
(i) membersattention to the interest of clients? O Yes O No O No opinion
(iii) the records, systems, or procedures of memprastices? [0 Yes O No O No opinion

LIMITED LICENCES
14. If you are in private practice, do you limit the number
of substantive areas in which you practise? O Yes O No

15. Do you believe that members should be required to meet
established standards before changing practice areas? O Yes O No O No opinion

16. Do you believe lawyers should continue to be able to
self-elect their substantive practice areas? O Yes O No O No opinion
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17. If the Law Society were to consider the introduction of limited
licences should it consider
(@) a general requirement of limited licences for all memberEP Yes O No O No opinion
(b) time limitations on licences (eg. practice under supervision
for a fixed period)? O Yes O No O No opinion
(c) situation limitations on licences (eg. take a trial advocacy
course before being entitled to appear in court)? O Yes O No O No opinion
SPECIALIST CERTIFICA TION
18. In your opinion, would a revised specialist certification model
be suficient to satisfy the Law Socieyycompetence mandate?d Yes O No O No opinion
19. If the Law Society were to develop a model of broadly-based specialist
certification, should there be a specialty for general practitiorligrsYes O No O No opinion
20. Would a broadly based specialist certification model, along the lines
described in the attached consultation document, be useful telyovés O No O No opinion

21. The consultation document describes four potential models for implementing the Law Sooietyétence
mandate (please refer to Part IX of the docum&h.name of each of these models is listed bdhbease rank
each of the models, in ordassigning a “1” to the model that you consider woulchbst effective in implementing
the Law Societyg competence mandate through to a “4” for the model you think wolddsieffective.
Where there are sub-headings under a model you may indicate which subheading is relevant to your ranking.
Simply write the number on the line beside the magihse rank all the models and do not use the same number twice.)

* Formulation of a continuum of professional development
a) entirely voluntary
b) mandatory for all members
c) mandatory for certain identified categories of members and voluntary for the balance

* Practice Review
a) Focused only
b) Random and focused

« Limited Licensing
a) General Requirement of Limited Licences
b) Time or Situation Limitations on Licences

» Broadly based Specialist Certification
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22. For the model identified above as the moi&aive (1), please indicate why you thought the model would
be most dective.

23. What, if any modifications or enhancements would you suggest for strengthening the model you chose?

24. If the model you chose as being moseetive in implementing the Law Society¢competence mandate is
not the model you would find mogersonallyuseful, please indicate which model that would be and why

If you have any additional comments please attach them to the survey
THANK YOU.
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